IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 02-10405
Summary Cal endar

HUBERT EARL TEAGUE
Pl ai ntiff-Appellant,
ver sus

SAMUEL J. WOLFE;, JOSEPH C. BOYLE; JI MW O BOAAN,
BETTY A. GANUS; JAMES D. MOONEYHAM RI CHARD E. WATHEN

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 7:02-CV-13-R
 July 30, 2002
Before JOLLY, H GE NBOTHAM and PARKER, Circuit Judges.
PER CURI AM *

Hubert Earl Teague, Texas prisoner #834818, noves for | eave
to proceed in forma pauperis (IFP) followng the district court’s
determ nation pursuant to 28 U.S.C. § 1915(a)(3) that his appea
was taken in bad faith. Teague challenges the district court’s

determ nation that his appeal is taken in bad faith and contends

that his 42 U S.C. § 1983 action was not barred by Edwards v.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Bal i sok, 520 U.S. 641 (1997), and Heck v. Hunmphrey, 512 U S. 477
(1994), on the basis that he need not seek habeas relief before
seeking 42 U.S.C. § 1983 relief because he was not entitled to
rel ease on mandatory supervision under the Texas nmandatory
supervi sion schene applicable to offenses that occurred on or
after Septenber 1, 1996.

By arguing that the schene does not create a |iberty
interest in mandatory supervision rel ease, Teague effectively has
abandoned his underlying due process claim |In re Minicipal Bond
Reporting Antitrust Litigation, 672 F.2d 436, 439 n.6 (5th Gr.
1982); see Malchi v. Thaler, 211 F.3d 953, 958-59 (5th G
2000) (addr essi ng mandat ory supervi sion schene applicable to
of fenses that occurred before Septenber 1, 1996). Teague nakes
no argunent regardi ng whether his claimregarding the
adm nistrative hold allegedly placed on his account was barred by
Edwards and Heck. He has abandoned that contention for appeal.
In re Municipal Bond Reporting Antitrust Litigation, 672 F.2d 439
n. 6.

The district court’s dismssal of Teague’'s action and our
di sm ssal of his appeal count as two strikes for purposes of
28 U.S.C. 8 1915(g). Teague previously had an action di sm ssed
for failing to state a claim Teague v. El Paso Comm ssioners
Court, No. 88-CV-509 (WD. Tex. May 2, 1991). Because he has
accunul ated nore than three “strikes” under 28 U S.C. § 1915(9),

Teague is BARRED from proceeding IFP in any civil action or
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appeal unless he is under inmm nent danger of serious physical
injury. See 28 U S.C. § 1915(g); Carson v. Johnson, 112 F.3d
818, 819 (5th Cir. 1997).

| FP DENI ED, APPEAL DI SM SSED AS FRI VOLOUS, 5TH QR R 42.2;
THREE- STRI KES BAR | MPOSED.



