IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-60585
Summary Cal endar

Rl CHARD D. STAFFORD,

Peti ti oner- Appel | ant,
vVer sus
EMM TT L. SPARKMAN, Warden,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
USDC No. 1:00-CV-209-D

Decenber 19, 2001
Bef ore DeMOSS, PARKER, and DENNI'S, G rcuit Judges.

PER CURI AM *

Richard D. Stafford, a M ssissippi prisoner (# R0135), seeks
a certificate of appealability (“COA”) to appeal the district
court’s dismssal of his 28 U S.C. § 2254 habeas petition. 28
US C 8 2253(c)(1). This court may grant a COA “only if the
appl i cant has nmade a substantial showi ng of the denial of a
constitutional right.” 28 U S C 8§ 2253(c)(2). 1In order to
obtain a COA on a nonconstitutional issue, |ike the procedural-
default doctrine, a habeas applicant nust al so show that jurists

of reason would find it debatable whether the district court was

Pursuant to 5" CR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5" QR R 47.5. 4.
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correct in its procedural ruling. Slack v. MDaniel, 529 U. S.

473, 484 (2000).

Stafford argues that the district court erred in rejecting
his clainms that: (1) counsel perfornmed ineffectively by
(a) failing to investigate and to interview and call potenti al
alibi wtnesses and (b) failing to argue a notion for continuance
to based on the prosecution’s failure to reveal the nane of a
confidential informant (“Cl”); (2) the trial court erred in
admtting an allegedly unreliable tape recording of the all eged
drug transactions; and (3) the court erred in admtting hearsay
testinony regardi ng one of Stafford s w tnesses.

The district court concluded that Stafford s clains
regardi ng the adm ssion of evidence were procedurally defaulted,
based on the M ssissippi Suprenme Court’s that such postconviction
clains were procedurally barred, apparently by Stafford’'s failure
to raise themon direct appeal. Stafford has not established
that jurists of reason would find the procedural -default ruling
debat able. See Slack, 529 U S. at 484. Moreover, he has not
made a substantial show ng of the denial of a constitutional
right wwth respect to his claimthat counsel perforned
ineffectively by failing to argue the continuance noti on.
Accordingly, a COAis DENIED as to these cl ains.

Wth respect to Stafford’s clainms regarding counsel’s
failure to interview and call w tnesses, a COA is GRANTED. In
addressing this claim the magi strate judge’'s report recomrended
that these clainms be denied because they were “unsupported by

affidavits or notations in the record,” despite the three



ORDER
No. 01-60585
- 3 -
notarized affidavits submtted by Stafford in connection with
this claim The district court adopted the report and
recomendation as its opinion. Any doubt about the granting of a

COA is resolved in favor of the applicant. Fuller v. Johnson

114 F. 3d 491, 495 (5th G r. 1997). Because resolution of the

i neffectiveness claimregarding uncalled wtnesses is largely
fact-intensive, the judgnent as to this claimis VACATED and this
case is REMANDED for further proceedings consistent with this
opi ni on.

Stafford’ s notion to proceed in forma pauperis on appeal is

GRANTED.
COA DENI ED I N PART AND GRANTED I N PART; | FP GRANTED; VACATED
AND REMANDED.



