IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-50834
Summary Cal endar

LUKE LEE, JR.,
Peti ti oner- Appel | ant - Cr oss- Appel | ee,
ver sus
JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee- Cr oss Appel | ant .

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-99-CV-692-JN

 June 11, 2002
Bef ore DAVI S, BENAVI DES, and CLEMENT, G rcuit Judges.
PER CURI AM *
Luke Lee, Jr., appeals the district court’s denial of his 28
U S. C 8§ 2254 habeas corpus petition. Lee argues that the
district court erred in refusing to consider the affidavits of
two jurors and in determning that the state court did not

unreasonably apply federal lawin rejecting his claimof

i neffective assistance of counsel. The respondent al so appeal s,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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arguing that the district court erred in holding that Lee’'s
petition was tinely fil ed.

It is unclear whether Lee’'s 28 U . S.C. § 2254 petition was
tinely filed, as we have not addressed this specific finality
i ssue in a published opinion. However, even if we assune w t hout
deciding that Lee’'s § 2254 petition was tinely filed, then Lee
still has not shown that he should receive relief.

Lee contends that the district court erred in refusing to
consider affidavits fromtwo jurors because these affidavits were
considered by the state trial court. The statenents contained in
the disputed affidavits fall squarely within the cl ass of
testinony forbidden by FED. R Evip. 606(b). The district court
thus did not abuse its discretion in refusing to consider them

See Wllians v. Collins, 16 F.3d 626, 636 (5th Cr. 1994);

Weaver v. Puckett, 896 F.2d 126, 126-27 (5th Cr. 1990).

Lee’s final contention is that the state courts unreasonably
applied federal lawin determning that his trial attorney did
not render ineffective assistance of counsel. He argues that
counsel rendered deficient performance based on his decision not
to present certain mtigating evidence and that this perfornmance
prejudi ced the defense. Counsel’s decision not to present the
di sputed evi dence was based on sound trial strategy. See

Jernigan v. Collins, 980 F.2d 292, 296 (5th Cr. 1992); WIIlians,

16 F.3d at 634. The state court’s concl usion that counsel did

not render a deficient performance thus does not constitute an
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unreasonabl e application of federal law. See Neal v. Puckett,

286 F.3d 230, 246 (5th Cr. 2002) (en banc). The judgnent of the

district court is AFFl RVED



