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Jose Alfredo Gallegos-Ramrez appeals his guilty-plea
conviction and sentence for illegal reentry, in violation of
8 U S.C 8§ 1326, contending: the aggravated-felony conviction that
resulted in his increased sentence under 8 U.S.C. 8§ 1326(b)(2) was
an elenment of the offense that should have been charged in the
indictnment; and his plea was rendered involuntary because, in

violation of FED. R Qv. P. 11(c)(1), the nmgistrate judge failed

Pursuant to 5TH QR R 47.5, the court has detern ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



to address his alleged m sunderstanding of the maxi num sentence
t hat he faced.

Ram rez acknow edges correctly that his “elenent of the
of fense” argunent is foreclosed by the Suprene Court’s decision in
Al mendarez-Torres v. United States, 523 U S. 224 (1998); he seeks
to preserve the issue for Suprene Court review in the light of
Apprendi v. New Jersey, 530 U S. 466 (2000). Apprendi did not
overrul e Al nendarez-Torres. See Apprendi, 530 U S. at 489-90; see
also United States v. Dabeit, 231 F.3d 979, 984 (5th Cr. 2000),
cert. denied, 531 U S. 1202 (2001).

Concerning the involuntary plea argunent, a defendant who
fails to object in district court to a FEDhD R CRM P. 11 error
bears the burden on appeal of denonstrating plain error. United
States v. Vonn, 122 S. C. 1043, 1046 (2002). Plain error requires
Ramrez to show “(1) an error; (2) that is clear or plain; [and]
(3) that affects [his] substantial rights”. United States .
Vasquez, 216 F.3d 456, 459 (5th Cr.), cert. denied, 531 U S. 972
(2000). Even then, we have discretion not to correct the error;
generally, we will not do so unless it “seriously affects the
fairness, integrity or public reputation of judicial proceedings”.
ld. Ramrez has failed to showthe failure to address his all eged
m sunder st andi ng as to the appli cabl e maxi numsent ence affected his
substantial rights. First, the magistrate judge properly advised
Ramrez of the statutory nmaxinmum sentence of 20 years’

i nprisonnment. Second, there is nothing in the record to show, and



Ram rez does not state on appeal, that, had the nagistrate judge
reiterated the statutory maxi num sentence after Ramrez expressed
his belief that the maxi num sentence was two years, he would not
have pl eaded guilty and woul d have proceeded to trial. See, e.g.,
United States v. Cuevas- Andrade, 232 F. 3d 440, 445 (5th Gr. 2001),
cert. denied, 532 U S. 1014 (2001).
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