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PER CURI AM *

Ri chard Spring appeals the sentence inposed following his
guilty-plea conviction of mail fraud, in violation of 18 U S. C
88 1341 and 1346. The offense involved several fraudul ent | oans
totaling $185,000 which Spring nmade and obtained while a senior
vice president at Commercial Bank of Texas. He chal |l enges the
district court’s inposition of a five-level upward departure,
adj ustnment for obstruction of justice, and denial of a reduction

for acceptance of responsibility.

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



A district court may depart upward from the applicable
guideline range if the court finds that an aggravating circunstance
exists that was not adequately taken into consideration by the
Sentencing Conm ssion. See 18 U . S.C. § 3553(b). The departure-
decision is reviewed for abuse of discretion. United States v.
Ashburn, 38 F. 3d 803, 807 (5th Gr. 1994) (en banc), cert. deni ed,
514 U. S. 1113 (1995). The district court inposed the upward
departure because the anobunt of |oss significantly understated the
seriousness of Spring s conduct, see U S.S.G 8§ 2F1.1, cnt. n.8(b).
Wil e Spring paid back all of the fraudul ent | oans, he gained the
use of $185,000 through his fraudulent activity. The gain to the
def endant shoul d be used to cal cul ate | osses under § 2F1.1 when the
actual loss fromfraud is zero. United States v. Haas, 171 F.3d
259, 269-70 (5th Gr. 1999); see US S G 8§ 2F1.1, cnt. n.9.
Accordingly, the district court did not abuse its discretion by
i ncreasing the offense | evel based on the | oan anpunts.

Next, Spring maintains the district court erred by assessing
under U S.S.G 8 3Cl.1 a two-level adjustnent for obstruction of
justice. A district court’s finding that a defendant has
obstructed justice under 8§ 3C1.1 is a finding of fact revi ewed only
for clear error. See United States v. Storm 36 F.3d 1289, 1295
(5th Gr. 1994). Section 3Cl.1 provides for a two-level increase
“[1]f the defendant willfully obstructed or inpeded, or attenpted
to obstruct or inpede, the admnistration of justice during the
course of the investigation, prosecution, or sentencing of the

instant offense”. See Storm 36 F.3d at 1295 (quoting U S.S.G 8§



3Cl1.1). Conduct which constitutes obstruction of justice includes
“providing a materially false statenent to a |aw enforcenent
officer that significantly obstructed or inpeded the official
i nvestigation or prosecution of the instant offense”. § 3Cl.1,
cnt. n.4(g).

According to Spring, his statenents to investigators denying
the fraudulent loan activity were nere denials of guilt; however,
Spring untruthfully told investigators that he used anot her bank
loan to repay a $40,000 bank | oan obtained in his grandfather’s
name. The $40, 000 was actually repaid with a $680, 000 pri vate | oan
Spring obtained froma famly friend, which woul d have been al nbst
i npossi ble to detect through conventional nmeans. By stating that
he had repaid his grandfather’s | oan with anot her bank | oan, Spring
attenpted to prevent the investigator fromuncovering his | argest
| oan, thereby concealing the renmaining fraudulent | oans. The
district court did not clearly err by inposing the obstruction of
justice adjustnent.

For his final claim Spring asserts he is entitled to a
reduction under U.S.S.G 8§ 3El.1 for acceptance of responsibility.
The district court’s determ nation under this section is entitled
to great deference on review See US. SG 8§ 3EL.1, cnt. n. 5
Spring contends that, if the obstruction of justice adjustnent is
renmoved, he would then be entitled to the acceptance of
responsibility reduction. As discussed above, the district court
did not err by inposing the fornmer adjustnent; therefore,

concerning the latter, Spring's position necessarily fails. Also,



Spring’ s case does not present an extraordi nary circunstance where
both adjustnents should be applied. See U S.S.G § 3E1.1, cnt.
n. 4.
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