IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 01-40057 and 01-40462

Summary Cal endar

RONALD G DCDDS,
Pl ai ntiff-Appellant,
vVer sus
HALLI BURTON ENERGY SERVI CES, | NC.
Def endant - Appel | ee.
LU S PI COT,

Pl aintiff-Counter
Def endant - Appel | ant,

ver sus
HALLI BURTON ENERGY SERVI CES, | NC.

Defendant - Counter
Cl ai mant —Appel | ee.

Appeals fromthe United States District Court
For the Southern District of Texas
(V-00-CV-71 & V-00-CV-96)

August 29, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.

PER CURI AM *

"Pursuant to 5THQR R 47.5, the court has determ ned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



Ronal d Dodds and Luis Picot appeal the district court’s
di sm ssal and order to conpel arbitration of their clains under the
Age Discrimnation in Enpl oyment Act (ADEA).! W have jurisdiction
as this is an appeal from a “final decision with respect to an
arbitration.”? Because Appellants’ clainms cannot succeed under
controlling precedents of this Court and Texas |law, we affirm

I

Luis Picot and Ronald Dodds were both enployed at the
Victori a, Texas facility of Hal | i burton Energy Services
(“Hal l'i burton”). Both were termnated shortly before their
pensi ons woul d have vest ed. Picot was 56 years old when he was
term nat ed; Dodds was 50. The sane year that they were term nated
Hal | i burton adopted the “Halliburton D spute Resol ution Progrant
(DRP) for handling enployee grievances and disputes. Halliburton
sent notice and details of the DRP to its enpl oyees and indi cated
t hat enpl oyees who continued to work at Halliburton after the DRP' s
effective date of January 1, 1998, would have accepted the DRP
which required all legal clains against Halliburton to be resol ved
t hrough its procedures.

Pi cot and Dodds, after their respective term nations, filed
suit under the ADEA, claimng that they were termnated in order to

avoid the vesting of their pensions with Halliburton. The district

129 U S.C 8§ 626 et seq.

29 USC 8§ 16(a)(3). See Geen Tree Fin. Corp.-Ala. v. Randol ph, 531
U S 79, 85-87 (2000).



court in both cases granted Halliburton’s notion to conpel
arbitration and dism ssed the claim
|1

We review a district court’s order to conpel arbitration de
novo. 3

Appel lants first argue that the DRP represents a “wai ver”
of their age discrimnation clains and does not satisfy the d der
Worker’s Benefit Protection Act’s (OABPA) requirenents for such a
wai ver. The OABPA provides that “[a]n individual may not waive
any right or claimunder this chapter unless the waiver is
knowi ng and voluntary.”* The OMBPA then delineates the “m ni nmunf
requi renents of such a waiver including, anong other things, that
such a waiver be in witing, that it be between the individual
and the enployer, and that it specifically refer to rights or
clains arising under the ADEA.® Halliburton’s notice with
respect to the DRP does not conply with all of these requirenents

of the OWNBPA. ¢

8 Local 1351 Int’'l Longshorenen’s Ass’'n v. Sea-Land Serv., Inc., 214 F.3d
566, 569 (5th Cir. 2000).

429 U.S.C §626(f)(1).
5 1 d.

6 The notice, for exanple, did not “advise [enployees] in witing to
consult with counsel.” 29 US.C 8§ 626(f)(1)(E). Hal I i burton remarks that
notice of the DRP conplied with sonme of the OMBPA' s requirenents, but the plain
text and the Court’s decision in Qubre v. Entergy Qperations, Inc., 522 U S. 422
(1998), require strict conpliance.



This Court, in Wllians v. Cl GNA Financial Advisors, Inc.,’
previously determ ned that the OMBPA s requi renent of know ng and
vol untary wai ver does not apply to arbitration agreenents but
instead is directed at severance agreenents and rel eases.® Thus,
under WIllianms, the DRP is not subject to the requirenents of the
OABPA and Appel l ants nust pursue their renedi es through the DRP

Appel  ants argue, however, that WIIlians has been
effectively overruled by the Suprene Court’s decision in Qubre v.
Entergy Qperations, Inc.® In Qubre, the Court considered an
enpl oyee’ s severance agreenent releasing all clains against her
enpl oyer, including ADEA clains. The Court held that despite the
fact that the plaintiff had accepted severance paynents, waiver
of ADEA clains required strict conpliance wth the requirenents
of the OABPA

The Court, however, did not address pre-di spute waivers in
Qubre. Moreover, the Court clearly focused on waivers of

substantive rights guaranteed by the ADEA, not procedural rights,

756 F.3d 656 (5th Gr. 1995) (Hi gginbotham J.).

8 Id. at 660-61 (“We recognize that Congress, through the OWMBPA, has
protected term nated enpl oyees who wai ve their substantive rights under ADEA in
exchange for a nore favorable severance package; however, we find no clear
i ndication that Congress was |ikew se concerned with protecting enpl oyees who
agree to arbitrate clains that may arise during the course of their
enploynent.”). The First and Third G rcuits have agreed with this approach. See
Rosenberg v. Merrill Lynch, Pierce, Fenner & Snmith, Inc., 170 F.3d 1, 12-13 (1st
Cr. 1999); Seus v. John Nuveen & Co., 146 F.3d 175, 181-82 (3d Cir. 1998). But
see Duffield v. Robertson Stephenson & Co., 144 F.3d 1182, 1190 n. 4 (9th Cir.
1998) (remarking that “current ADEA clains may require different treatnment” from
those arising before the enactnent of the OABPA).

9522 U 'S 422 (1998).



hol ding that “[t]he statutory command is clear: An enpl oyee ‘' may
not wai ve' an ADEA clai munless the waiver or rel ease satisfies
the OMBPA's requirenents.”® As the First Crcuit has noted, to
the extent that Qubre bears on this question, it suggests by use
of the term“clains” that the waiver provisions of the OABPA
apply only to substantive rights.! “By agreeing to arbitrate a
statutory claim a party does not forgo the substantive rights
afforded by the statute; it only submts to their resolution in
an arbitral, rather than a judicial, forum... W nust assune
that if Congress intended the substantive protection afforded by
a given statute to include protection against waiver of the right
to ajudicial forum that intention will be deducible fromtext
or legislative history.”?? In WIlians we found no evi dence of
Congressional intent to include the right to a judicial forumin
the wai ver protections provided by the OMBPA. Qubre does not
af fect that concl usion.

Additionally, to interpret the OMBPA to apply to the
procedural right to a jury trial would nean that we nust hold

t hat OABPA prohibits pre-dispute arbitration agreenents

0 1d. at 426-27 (enphasi s added).
11 Rosenberg, 170 F.3d at 13.

2 M tsubi shi Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614,
628 (1985). See also Glnmer v. Interstate/Johnson Lane Corp., 500 U S. 20, 29
(1991) (“Congress ... did not explicitly preclude arbitration ... in [the
OABPA] ....").



altogether, as we noted in Wllians.® Again, Appellants nust
denonstrate that Congress clearly intended such a result, and
t hey have not.
1]
Appel l ants’ remai ni ng argunents consi st of dooned state | aw
clains that the arbitration agreenent is void for |ack of
consi deration and as unconscionable. W agree with the district
court that the DRP agreenent is supported by considerati on—+the
mutual promse to arbitrate—and that Halliburton’s prom se is not
illusory because anendnent or term nation of the agreenent by
Hal I i burton requires a 10 day advance notice to be given.!® The
defendant’ s assertion that the arbitration agreenent is
unconscionable is simlarly without nerit.?®
|V
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

3 Wlliams, 56 F.3d at 661. This is because under the OABPA an enpl oyee
cannot “waive rights or clainms that nay arise after the date the waiver is
executed.” 29 U S.C § 626(f)(1)(0O.

“ WIllianms, 56 F.3d at 661, citing Glnmer, 500 U.S. at 26 (placing burden
of showi ng that “Congress intended to preclude a waiver of a judicial forumfor
ADEA cl ai n8” on party seeking to avoid arbitration).

1 See In re Alamp Lunber Conpany, 23 S.W3d 577 (Tex. App.-San Antonio
2000) (holding that arbitration agreement was supported by consideration of
nmut ual promise to arbitrate clainms). Cf. J.M Davidson, Inc. v. Webster, No. 13-
00-626-CVv, 2001 W. 587037 (Tex. App.-Corpus Christi My 31, 2001) (holding
arbitration agreenent void for lack of consideration where enployer reserved
right to unilaterally abolish or change personnel policy w thout notice).

6 See In re Cakwood Mbobile Honmes, Inc., 987 S.W2d 571 (Tex. 1999)
(holding that arbitration agreenment was not unconscionabl e because of unequal
bar gai ni ng power between parties).






