IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-31307
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
ROBERT DI XON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
USDC No. 99-CR-188-N

 June 20, 2002
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *
Robert Di xon seeks to appeal the denial of his FED. R CRM
P. 12(b)(2) notion in forma pauperis (IFP) and, therefore,
chal | enges the district court’s certification that his appeal is
not taken in good faith. Qur inquiry “is limted to whether the

appeal involves "legal points arguable on their nerits (and

therefore not frivolous).’”” Howard v. King, 707 F.2d 215, 220

(5th Gr. 1983)(citation omtted).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Di xon argues that the district court inproperly denied his
nmotion to reconsider his Rule 12(b)(2) notion because under the
“mai | box” rule his notion was tinely. He also argues that his
Rule 12(b)(2) notion was tinely because his 28 U S.C. § 2255
nmoti on was pending. D xon further contends that due to
i neffective assistance of counsel the court should find his claim
was not wai ved under FED. R CRM P. 12(f). In his reply brief,

Di xon asks if this court can reinstate his prior out-of-tine
noti ce of appeal.

Di xon’ s appeal does not involve | egal points arguable on the
merits. First, D xon m sunderstands the ruling that he has
appeal ed. The district court did consider the nerits.

In United States v. Cotton, 122 S. C. 1781 (2002), the

Suprene Court considered a challenge to the indictnent based on

Apprendi v. New Jersey, 530 U S. 466 (2000), raised on direct

appeal. The Suprene Court held that a defective indictnent does
not deprive a court of jurisdiction and overruled prior lawto
the contrary. Cotton, 122 S. C. at 1785. Consequently, Rule
12(b)(2)’s provision that defenses and objections based on the
indictnment’s failure to show jurisdiction or to charge an of fense
“shall be noticed by the court at any tine during the pendency of
t he proceedi ngs” is neani ngl ess where the defendant argues that
t he indi ctnent was defective.

This court does not reach Dixon’s request that it

“reinstate” his attenpt to file an out-of-tinme appeal because it



No. 01-31307
-3-

was raised for the first tine in Dixon's reply brief. See G nel

v. Connick, 15 F.3d 1338, 1345 (5th Gr. 1994).
Thus, Di xon’s appeal does not raise any |egal point arguable

on its nerits. See Howard, 707 F.2d at 220. Accordingly, the

nmotion to proceed IFP is DENIED and the appeal is DI SM SSED as

frivol ous pursuant to 5TH QR R 42.2; Baugh v. Taylor, 117 F. 3d

197, 202 n.24 (5th Cr. 1997).

MOTI ON DENI ED; APPEAL DI SM SSED AS FRI VOLOUS.



