IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-30215
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
FRANK H. BETHLEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Mddle District of Louisiana
(98- CR- 159- ALL- C)
~ August 20, 2001
Bef ore H G3 NBOTHAM W ENER, and BARKSDALE, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant Frank H. Bethley appeals his sentence,
specifically conplaining of a two-level upward departure in his
of fense | evel based on two arrests for which he was not convi ct ed.
W previously vacated Bethl ey’ s sentence and renmanded t he case for
resentenci ng, holding that the departure was inproper because the

district court failed to find Bethley guilty of the unadjudicated

of fenses by a preponderance of the evidence. United States v.

Bet hl ey, No. 99-30546 (5th Gr. Cct. 17, 2000). On remand, the

district court reinposed the sanme upward departure after finding by

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



a preponderance of the evidence that Bethley had commtted the
of f enses. On appeal, Bethley asserts that the district court
relied on an inproper basis to depart from the applicable
Sentencing Cuideline range because it relied only on the pre-
sentence report (PSR) to determne the facts regarding the
underlying offenses. Cenerally, a PSR bears sufficient indicia of
reliability to be considered as evidence at sentencing. United

States v. Alford, 142 F.3d 825, 831-32 (5th Cr. 1998). W have

never stated that the report cannot be used for determning the
guilt of an individual who was arrested but not convicted. See

United States v. Cantu-Dom nquez, 898 F.2d 968, 970-71 (5th Gr.

1990) .

Bethley also contends that the district court inproperly
concl uded that the charges were dism ssed after he pleaded guilty
to an offense in federal court, because he actually was convicted
by a jury of the federal charges. Bethley failed to object to this
factual finding in the district court, so we review it for plain

error. United States v. Calverley, 37 F.3d 160, 162-64 (5th Cr.

1994) (en banc). Bethley cannot showthat any error by the district
court inits determ nation of the disposition of the prior federal
proceedi ng affected his substantial rights. The sentence inposed
by the district court is

AFFI RVED.



