IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-20822

RON SCOTT SHAMBURGER,
Peti ti oner- Appel | ant,

ver sus

JANI E COCKRELL, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:00-CVv-1868

March 25, 2002
Before JOLLY, SM TH, and STEWART, C rcuit Judges.
PER CURI AM *

Ron Scott Shanburger was convicted and sentenced to death in
Texas state court for the nurder of Lori Baker during the course of
a burglary of her residence. The Texas Court of Crim nal Appeals
affirmed his sentence. After the state courts denied his request
for post-conviction relief, Shanburger filed a habeas petition in
federal district court. The district court also denied relief.

Shanburger now seeks a certificate of appealability (“COA’) from

" Pursuant to 5THCQR R 47.5, the Court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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this Court on two issues related to the inposition of the death
penalty in his case. Because we find that Shanburger has not nade
a substantial showi ng of the denial of a constitutional right with
respect to either issue, we deny his application for a COA
I

In 1994, Shanburger becane obsessed with the victim Lori
Baker, while they were both students at Texas A & MUniversity. On
two separate occasions in August and Septenber of 1994, Shanburger
unsuccessfully attenpted to burglarize Baker’s hone. In late
Septenber 1994, Shanburger succeeded in breaking into Baker’s
house. Several days |ater, Shanburger returned to Baker’s house
with a can of gasoline, a 9nmsem -autonmati c pistol, and duct tape.
He entered the house t hrough a wi ndow and br oke i nto Baker’s | ocked
bedr oom where she was sl eeping. As Shanburger was bi ndi ng Baker’s
hands together with the duct tape, he heard Baker’s roommate return
hone. Shanburger imedi ately shot Baker in the head and killed
her . Shanburger then |ocated Baker’s roommate, held her at
gunpoi nt, and | ocked her in the trunk of her car. After Shanburger
rel eased the roommate sone di stance away, he returned to Baker’s
house and used the gasoline to light the house on fire in an
attenpt to conceal the nmurder. Later that night, after consulting
wth his mnister, Shanburger turned hinself in to the police and
confessed to Baker’s nurder.

At his October 1995 capital nmurder trial, Shanburger did not
contest his quilt. During the sentencing phase of the trial
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Shanbur ger presented a nunber of witnesses who attested to his good
character. The state countered by enphasizing the nature of the
murder and by presenting evidence of related burglaries and ot her
m sconduct . After hearing this evidence, the jury found that
“there is a probability that the defendant . . . would commt
crimnal acts of violence that woul d constitute a continuing threat
to society.” The jury also found that, “taking into consideration
all of the evidence, including the circunstances of the offense,
the defendant's character and background, and the personal noral
culpability of the defendant,” the mtigating circunstances were
not sufficient to warrant a sentence of life inprisonnent rather
than a death sentence. As required by statute, the trial court
sentenced Shanburger to death. He appeal ed his sentence.

I n an unpubl i shed opi ni on, the Texas Court of Crim nal Appeals
affirmed Shanmburger’s death sentence based on its determ nation
that the jury heard sufficient evidence to support its finding on
future dangerousness. The United States Suprene Court denied
certiorari. In 2000, Shanburger filed a petition for post-
conviction relief in state court raising eight clainms of error.
The state habeas court recommended that relief be denied, and the
Texas Court of Crim nal Appeals adopted that reconmmendation in July
2000 without a witten opinion. After retaining new counsel
Shanburger filed a federal habeas petitionin the Southern District
of Texas. In his petition, Shanmburger attacked only his sentence
and raised clains concerning juror bi as, i nproper  jury
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i nstructions, inproper remarks by the prosecutor, the introduction
of testinony by the victins parents, and the constitutionality of
t he Texas death penalty schene. The district court granted summary
judgnent in favor of the governnent and dism ssed Shanburger’s
petition. The court also denied Shanburger’s request for a COA
Shanburger has now requested a COA fromthis Court on two issues.
I

Because Shanburger filed his federal habeas petition after
April 24, 1996, the Antiterrorismand Effective Death Penalty Act
(“AEDPA”) governs his case. Under the AEDPA, we may issue a COA
“only if the applicant has nade a substantial show ng of the deni al
of a constitutional right.” 28 U S C. 8§ 2253(c)(2). To satisfy
this requirenent, Shanmburger nust show “that reasonable jurists
coul d debate whether (or, for that matter, agree that) the petition
shoul d have been resolved in a different manner or that the issues
presented were ‘adequate to deserve encouragenent to proceed

further.’”” Slack v. MDaniel, 529 U S. 473, 482 (2000) (citations

and i nternal quotation marks omtted). |In conducting this inquiry,
we nust determ ne whet her reasonable jurists would find debatabl e
the district court’s conclusion that the state habeas court did not

unreasonably apply clearly established federal | aw. See Beazley v.

Johnson, 242 F.3d 248, 263 (5th Gr.), cert. denied, 122 S. Ct. 329

(2001); see also 28 U. S.C. § 2254(d) (establishing the standard for
federal habeas review of state court determ nations).

Shanburger requests a COAwith respect to two issues. First,
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he argues that the Texas Court of Crimnal Appeals unreasonably
applied federal law by declining to reviewthe jury' s findings on
mtigating circunstances. Second, Shanburger argues that the
district court erred in holding that his claimof juror m sconduct
was procedurally barred. W nowturn to address whet her Shanburger
is entitled to a COA on either of these clains.
A

During the sentenci ng phase of his trial, Shanburger presented
the testinony of various teachers, mnisters, and other comunity
| eaders as evidence of his good character and his service to the
comunity. The jury neverthel ess found t hat Shanburger’s character
and background were not mtigating circunstances sufficient to
warrant a sentence of I|ife inprisonnent instead of a death
sent ence. The Court of Crimnal Appeals did not specifically
reviewthis finding to determ ne whether it was consistent with the
evi dence presented at trial and, instead, confined its review to
the sufficiency of the evidence supporting the jury s future
dangerousness finding. This reviewwas consistent wwth the court’s
position that it is inpossible to review the sufficiency of the
evi dence concerning mtigati on because “t he wei ghing of ‘mtigating
evidence’ is a subjective determnation undertaken by each

i ndividual juror.” Colella v. Texas, 915 S . W2d 834, 845

(Tex. Crim App. 1995) (en banc); McFarland v. Texas, 928 S. W2ad

482, 498 (Tex.Crim App. 1996) (en banc), cert. denied, 519 U S

1119 (1997). Because the Texas death penalty statute authorizes a
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death sentence only where the jury finds insufficient mtigating
ci rcunst ances, however, Shanburger argues that the Court of
Crimnal Appeals is obligated to review the mtigation evidence
presented at trial to ensure that the jury's finding was not
arbitrary. Shanburger argues that the appellate court’s refusal to
conduct a separate reviewof the jury’s mtigation finding deprived
him of his right to “neaningful appellate review of the jury’'s
sentenci ng decision.? The state responds that Shanburger does not
have a constitutional right to appellate review of mtigation
evi dence. ?

We have al ready decided this issue. Although a defendant in
a capital case is entitled to “neani ngful appellate review of a
death sentence wunder the Ei ghth and Fourteenth Anendnents,?
appel l ate courts are not required to conduct an i ndependent review

of the jury’s mtigation finding. Specifically, we have held that

! The Texas death penalty statute does not require the jury or
the appellate court to “weigh” the aggravating factors agai nst the
mtigating factors before i nposing a death sentence. See Hughes v.
Johnson, 191 F. 3d 607, 623 (5th Cr. 1999).

2 The state al so argues that (1) this argunent is procedurally
barred because Shanburger did not present it “inits present fornf
to the state court and (2) Shanmburger’s argunent is based on a
proposed constitutional rule that was not in effect at the tine of
his conviction as required by Teaque v. lLane, 489 U S. 288, 301
(1989). Because we find that Shanburger’s argunent is forecl osed by
our precedent, we do not address these argunents.
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Parker v. Dugger, 498 U S. 308, 321 (1991) (“We have
enphasi zed repeatedly the crucial role of neaningful appellate
review in ensuring that the death penalty is not inposed
arbitrarily or irrationally.”); denons v. Mssissippi, 494 U S.
738, 748-50 (1990) (sane).




a state appellate court satisfies the requirenents under the
federal constitution if it provides a neaningful review of the

evi dence of future dangerousness. See Beazley v. Johnson, 242 F. 3d

248, 261 (5th Gir.), cert. denied, 122 S.Ct. 329 (2001).*

In the present case, the Texas Court of Crimnal Appeals
reviewed the sufficiency of the evidence supporting the jury’'s
finding on future dangerousness, which included consideration of
the mtigation evidence presented at trial.> This review of the

(13N}

trial record provided an i ndividualized determ nation on the

basis of the character of the individual and the circunstances of

the crine and therefore satisfied the requirenents of the Ei ghth
and Fourteenth Anmendnents. Parker, 498 U S. at 321 (citations
omtted). Accordingly, we agree with the district court that
Shanbur ger has not nmade a substantial show ng of the denial of his

constitutional rights and is not entitled to a COA on this issue.

B

* See al so Hughes v. Johnson, 191 F.3d 607, 621-23 (5th Cir.
1999) (rejecting the argunent that “the Court of Crim nal Appeal s's
refusal toreviewthe mtigating factors i ndependently violated his
right to ‘ nmeani ngful appellate review of his death sentence’ under
the Constitution”), cert. denied, 528 U. S. 1145 (2000); Martinez v.
Johnson, 255 F.3d 229, 241 n.17 (5th Gr. 2001) (“[T]he Ei ghth and
Fourteenth Anmendnents inpose a constitutional floor on the
sufficiency of evidence required to sustain the jury's verdict on
the special issue of future dangerousness.” (enphasis added)).

> The court consi dered Shanburger’s nitigation evidence in the
course of conparing the circunstances of this case to cases in
which the state presented insufficient evidence of future
danger ousness. The court’s analysis nakes it <clear that
Shanburger’s sent ence was not arbitrarily i nposed or
di sproportionately severe conpared with those cases.
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Shanbur ger al so argues that one of the jurors who partici pated
in the sentencing phase of his trial engaged in serious m sconduct
and refused to consider the mtigation evidence presented at
trial.® Shanburger concedes that he has not exhausted state
remedi es on this claimbecause he did not raise it in his direct
appeal or in his state habeas petition. As a result, we my
consider the claim only if Shanmburger can show cause for his
procedural default -- that is, he nust show that “sone objective
factor external to the defense i npeded counsel's efforts to conply

wth the State's procedural rule.” Mirray v. Carrier, 477 U S

478, 488 (1986).

Reduced to its essence, Shanburger’s argunent is that his
habeas counsel was ineffective because he failed to conduct an
investigation that wuld have revealed the alleged juror
m sconduct. Although an attorney’s error nmay constitute cause for
a procedural default if the error is serious enough to constitute
a violation of the defendant’s Sixth Amendnent right to effective

assi stance of counsel, see Col eman v. Thonpson, 501 U. S. 722, 753-

54 (1991), the Sixth Anmendnent does not apply 1in habeas

pr oceedi ngs. See Pennsylvania v. Finley, 481 U S. 551, 555-56

® Shanburger asserts that, shortly before trial, a religious
advi sor instructed one of the jurors to sentence Shanburger to
death if the juror concluded that he was guilty of nurder.
Foll ow ng this advice, the juror allegedly refused to consider any
mtigating evidence and believed that he was bound to vote for the
deat h penalty “based on scripture” once Shanburger conceded guilt.
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(1987) .7 It follows that the ineffectiveness of state habeas
counsel cannot excuse a petitioner’s failure to exhaust state
remedi es before raising a claimin a federal habeas petition. See

Beazl ey v. Johnson, 242 F. 3d 248, 271 (5th Gr. 2001) (“[We easily

conclude that the district court properly dismssed, as wthout
merit, any claim of ineffective assistance of habeas counsel as
‘cause’ for procedural default.”).?®

Shanburger neverthel ess argues that his procedural default

shoul d be excused because the i neffectiveness of his state habeas

counsel was attributable to an external inpedinent: the state’'s
“arbitrary” limtation on the funds avail abl e t o conpensat e counsel
in state court post-conviction proceedings.?® Because this

" See also Coleman, 501 US at 752 (“There is no
constitutional right to an attorney in state post-conviction
proceedi ngs. . . . Consequently, a petitioner cannot claim
constitutionally ineffective assistance of counsel in such
proceedi ngs.” (citations omtted)).

8 See also Coleman, 501 U.S. at 753-54 (“In the absence of a
constitutional violation [of the Sixth Arendnent right to effective
assi stance of counsel], the petitioner bears the risk in federal
habeas for all attorney errors nmade in the course of the
representation.”). Shanburger al so argues that this case presents
a question not decided by Coleman: Do petitioners have a right to
effective assistance of counsel in the first forum in which a
federal claimcan be raised? As Shanburger concedes, however, this
argunent is foreclosed by our precedent. See Martinez v. Johnson,
255 F. 3d 229, 240-41 (5th Cr. 2001) (rejecting petitioner’s claim
that he had a “constitutional right to effective assistance of
counsel in his first state habeas corpus proceeding so that he
could raise his clains of ineffective assistance of trial
counsel 7).

° At the tine of Shanburger’'s petition, the applicable Texas
statute provided up to $15,000 to conpensate state habeas counsel.
Texas now provides up to $25,000 for this purpose. See Tex. Code
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limtation nullified his state lawright to conpetent counsel, see
Tex. Code Crim Proc. art. 11.071 § 2(a), Shanburger al so contends
that he was deprived of neaningful access to the courts and due
process of |aw.

These argunents, too, are foreclosed by precedent. As noted
above, petitioners do not have a federal constitutional right to
ef fecti ve habeas counsel -- even where they have a state | aw right
to counsel in post-conviction proceedings. See Finley, 481 U S. at
555- 56. Stated differently, Shanburger had no federal right to
fundi ng (adequate or otherwi se) for his state habeas petition. The
al | eged i nadequaci es of the Texas conpensation schene for habeas
counsel therefore do not violate any federal constitutional right
and cannot constitute cause for Shanburger’s failure to raise his

juror msconduct claimin his state habeas petition. See Beazley

v. Johnson, 242 F.3d 248, 271 (5th Cr. 2001) (“‘[I]nfirmties in
state habeas proceedings do not constitute grounds for relief in
federal court.”” (citation omtted)). Because Shanburger shows no
deprivation of a federal constitutional right to effective
assi stance of counsel, we agree with the district court that his
juror m sconduct claimis procedurally barred in these proceedi ngs.
|V
For the reasons set out above, we concl ude t hat Shanburger has

not made a substantial showing of the denial of a constitutiona

Crim Proc. art. 11.071 § 2A(a).
10



right, as required by 28 US C 8§ 2253(c)(2). Accordi ngly,
Shanburger’s request for a COA on each of his two clains is

DENI ED.
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