IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11452
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JAMVES CHARLES HOWELL, al so known as Jay Howel |,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:00-CR-473-1

 June 20, 2002
Bef ore DeMOSS, PARKER, and DENNIS, G rcuit Judges.
PER CURI AM *

Janes Charles Howel |l appeals the sentence inposed foll ow ng
his guilty-plea conviction for possession of an unregistered
firearmin violation of 26 U S.C. 88 5845(a), 5861(d), and 5871
The CGovernnent argues that Howell know ngly and voluntarily
wai ved his right to appeal his sentence as part of his plea
agreenent. Howell argues that the waiver provision does not bar

this appeal because it allows himto appeal an upward departure.

He argues that he is challenging the district court’s inposition

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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of a partly consecutive sentence which was the functional
equi val ent of an upward departure.

Howel I has not shown that the sentence inposed by the
district court was the result of an upward departure. The
district court sentenced Howell to 51 nonths, a sentence within
t he applicable guideline range of 41 to 51 nonths. The district
court explained that it was inposing a partly consecutive
sentence because the state felony offense was only partly taken
into consideration in calculating the applicable guideline range
for the firearmoffense. |If the district court had fully
considered the state narcotics offense by applying U S. S G
8§ 2K2.1(c) in calculating Howell’s offense |evel, Howel|l would
have faced a guideline sentencing range of 78 to 97 nont hs of
i nprisonnment. Because the district court did not fully take the
state narcotics offense into consideration, U S S. G § 5GL. 3(c)
applied to the calculation of Howell’s sentence.

Section 5GL. 3(c) authorized the district court to inpose a
sentence “to run concurrently, partially concurrently, or
consecutively to the prior undischarged termof inprisonnment to
achi eve a reasonabl e puni shnent for the instant offense.”
Therefore, Howell’s sentence was not the result of an upward
departure fromthe applicable guideline range. Because the
district court did not depart upward, the waiver-of -appeal
provision in the plea agreenent is applicable. The record
i ndi cates that Howel |l knowi ngly and voluntarily waived the right

to appeal his sentence. See United States v. Henderson, 72 F.3d

463, 464-65 (5th Cr. 1995); see also United States v. Mel ancon,
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972 F.2d 566, 567 (5th Gr. 1992). Therefore, Howell may not

appeal his sentence, and the appeal is DI SM SSED.



