IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-11359
Summary Cal endar

LESTER DON PARKS,
Peti ti oner- Appel | ee,
ver sus
JANI E COCKRELL, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 6:98-CV-26-C
 April 24, 2002
Before JOLLY, BARKSDALE, and STEWART, G rcuit Judges.
PER CURI AM *

Jani e Cockrell, the Director of the Texas Departnent of
Crimnal Justice, Institutional Division, appeals the district
court’s judgnent granting an out-of-tine appeal to Lester Don
Par ks, Texas prisoner # 765940. The district court determ ned
that Parks’ trial counsel was ineffective in that he did not
advi se Parks of his right to appeal and the applicable tine

limtations, and he did not follow through with his promse to

file a notice of appeal on behalf of Parks. The Respondent

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-11359
-2

argues that Parks’ claimis conclusional and that the district
court erred in considering Teresa More’'s affidavit because Parks
did not submt Muore's affidavit to the state habeas court.

Al t hough Parks did not present Mdore’'s affidavit to the state

court, “all crucial factual allegations were before the state
courts at the tine they ruled on the nerits,” and, therefore, the
claimwas fairly presented to the state court and has been

exhausted. See Dowhitt v. Johnson, 230 F.3d 733, 746 (5th G

2000), cert. denied, 532 U. S. 915 (2001). Further, the district
court noted that Moore’s affidavit was cunul ative of Parks’

all egations. Parks’ claimis not conclusional as he alleged
under penalty of perjury that counsel did not advise himof his
right to appeal or the applicable tinme limts and that counsel
promsed to file an appeal but failed to do so. See 28 U S. C

8§ 1746; N ssho-lwai Anerican Corp. v. Kline, 845 F.2d 1300, 1306

(5th Gir. 1988).

The Respondent argues that the district court erred in
granting Parks’ habeas petition on this issue w thout conducting
an evidentiary hearing; however, the Respondent argues that under
28 U . S.C. 8 2254(e)(2), Parks is not entitled to an evidentiary
heari ng because he failed to develop the record in the state
habeas court. The Respondent al so argues that the district court
erred in shifting the burden of proof to the Respondent. The
failure to develop the state record is not attributable to Parks,
as the state habeas court did not order either party to submt
affidavits, did not hold an evidentiary hearing, did not nmake

findings of fact or conclusions of |law, and nerely stated that
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the application was denied by operation of |aw pursuant to Texas

Code of Crimnal Procedure article 11.07 8 3(c). See WIllians V.

Taylor, 529 U S. 362, 432 (2000). Therefore, Parks is not
precluded fromobtaining a federal evidentiary hearing by

28 U.S.C. § 2254(e)(2). See Wllianms, 529 U.S. at 432.

The district court may resolve factual issues through

consideration of conflicting affidavits. See Brown v. Johnson,

224 F. 3d 461, 466 (5th Cr. 2000); MDonald v. Johnson, 139 F. 3d

1056, 1059-60 (5th Gr. 1998). As noted above, Parks

al | egati ons nmade under penalty of perjury were the equival ent of
allegations made in an affidavit under 28 U S.C. § 1746. The
Respondent did not submt an affidavit from Parks’ trial counse
as directed by the district court. The district court did not
inproperly shift the burden to the Respondent by ordering the
Respondent to file an affidavit from Parks’ trial counsel. See
Brown, 224 F.3d at 466; MDonald, 139 F.3d at 1059-60. The
district court did not err in holding that the only evidence
before the court supported Parks’ allegations that his counsel
stated he would file an appeal but failed to do so. See Brown,
224 F.3d at 466; MDonald, 139 F.3d at 1059-60. Parks’ notion
for appoi ntnent of counsel is DENIED. Parks’ notion to

suppl enent the record is al so DEN ED

AFFI RVED; MOTI ONS DENI ED



