IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10394
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CARLOS JAVI ER CANO

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:00-CR-256-1

February 21, 2002
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

Carl os Javier Cano was convicted of inporting into the
United States nore than 100 grans of a m xture and substance
containing heroin in violation of 21 U S. C. § 952(a). He was
sentenced to 60-nonths’ inprisonnent under the terns of 21 U S. C
88 960(a)(1) and (b)(2)(A). Notw thstanding those facts, and for

reasons that escape the court, Cano argues that his conviction

and sentence are invalid because Apprendi v. New Jersey, 530 U S.

466 (2000) rendered 21 U.S.C. 8§ 841 unconstitutional.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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In lieu of filing an appellee’s brief, the Governnent has
filed a notion asking this court to dismss this appeal or, in
the alternative, to summarily affirmthe district court’s
judgnent. Inexplicably, the Governnment’s notion fails to bring
to this court’s attention the conplete irrel evance of Cano’s
ar gunent .

We are seriously disappointed in counsels’ failure to
exercise greater care in preparing their submssions to this
court. W caution counsel for both parties that even apparently
straightforward appeal s deserve their full attention.

Cano’s appeal is without arguable nerit and is thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Grr.

1983). Because Cano’s appeal is frivolous, it is DI SM SSED. See
5THAR R 42.2. The Governnment’s notion to dism ss i s GRANTED.
The notion for a summary affirmance i s DEN ED.

MOTI ON FOR SUMVARY AFFI RVANCE DENI ED, MOTI ON TO DI SM SS
GRANTED; APPEAL DI SM SSED AS FRI VOLOUS.



