IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 01-10107
Conf er ence Cal endar

CARL BERNARD HARRI S,

Pl ai ntiff-Appellant,
vVer sus
BARON TRUI TT,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 2:00-CV-347

 June 14, 2001
Bef ore WENER, DeMOSS, and DENNI'S, G rcuit Judges.
PER CURI AM *

Carl Bernard Harris, Texas prisoner No. 806634, appeals the
district court’s dismssal of his civil rights conplaint as
mal i cious. Harris acknow edges that this conplaint raises the
identical clainms that he raised in another district court suit,
and he concedes that he did not adequately investigate the status

of that lawsuit prior to filing the instant conplaint. See

Pittman v. Moore, 980 F.2d 994, 995 (5th G r. 1993). Thus, the

district court did not abuse its discretion by dismssing the

conplaint. Denton v. Hernandez, 504 U S. 25, 33 (1992).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



No. 01-10107
-2

Harris’s appeal is without arguable nerit and is therefore

frivolous. Howard v. King, 707 F.2d 215, 219-20 (5th GCr. 1983).

Because the appeal is frivolous, it is dismssed. 5th Gr. R
42. 2.

The district court’s dismssal of the conplaint as malicious
and this court’s dismssal of this appeal as frivolous count as

two strikes for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v.

Hammons, 103 F. 3d 383, 387 (5th Gr. 1996). W caution Harris
that once he accunul ates three strikes, he may not proceed in

forma pauperis in any civil action or appeal filed while he is

i ncarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S.C
§ 1915(9).
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