IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 00-40068
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
KENNEDY PETER GANMBOA,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
USDC No. M 99-CR-336-1

July 12, 2000
Before JOLLY, JONES, and BENAVIDES, Circuit Judges.
PER CURI AM *

In this direct crimnal appeal, Kennedy Peter Ganboa argues
that the district court did not afford himthe right to allocution
before sentencing himto 70 nonths of inprisonnent wupon his guilty
pleatoillegal reentry after deportation. The governnent concedes
t he issue.

Rule 32 of the Federal Rules of Crimnal Procedure nmandates

that a defendant be given the opportunity “to nake a statenent and

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



[] present any information in mtigation of sentence.” Fed. R

Cim P. 32(¢)(3)(C; United States v. Mers, 150 F.3d 459, 462

(5th Gr. 1998). To conply with Rule 32, “the court, the
prosecutor, and the defendant nust at the very least interact in a
manner that shows clearly and convincingly that the defendant knew
he had a right to speak on any subject of his choosing prior to the
i nposition of sentence.” Myers, 150 F. 3d at 462. It is not enough
that the sentencing court addresses a defendant on a particular
i ssue, affords counsel the right to speak, or hears the defendant’s
specific objections to the presentence report. Id. at 461-62 &
n.3. We review a determ nation whether the defendant was all owed

his right to allocution de novo. |[d. at 461.

A review of the sentencing transcript reveals that the
district court did not afford Ganboa his right to allocution.
Accordi ngly, Ganboa’ s sentence i s VACATED, and t he case i s REMANDED
for resentencing so that Ganboa may exercise his right to
al I ocuti on.

Ganboa al so argues that the district court did not depart
downward from the guidelines sentence in his case because it
m stakenly believed that it I|acked the authority to do so.
Al though this court lacks jurisdiction to review a sentencing
court’s refusal to grant a downward departure based on a

determ nation that a departure is not warranted on the facts of the



case, jurisdictionis present if the court m stakenly believed that

it lacked the authority to depart. United States v. Palner, 122

F. 3d 215, 222 (5th Gr. 1997).

Read in their entirety, the district court’s comments reveal
t hat al t hough t he court perhaps was synpat hetic to Ganboa’ s reasons
for reentering this country, the court declined to depart based on
the facts of the case. Accordingly, this court |lacks jurisdiction

to review the denial of the departure. See Palner, 122 F.3d at

222.

VACATED and REMANDED f or resentencing.



