UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-30184
Summary Cal endar

SYLVESTER PALMER,
Pl ai ntiff-Appellant,
ver sus
TRANSI T MANAGEMENT SOUTHEAST LOUI SI ANA ( TMSEL)
REA ONAL TRANSI T AUTHORI TY; REGQ ONAL TRANSI T AUTHORI TY;
AVALGAMATED TRANSI T UNION, Division 1611;
UNI DENTI FI ED PARTY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(98- CV-594- K)

August 21, 2000
Before SM TH, BARKSDALE, and PARKER, Circuit Judges.
PER CURI AM *

Syl vester Palner, term nated as part of a reduction in force,
appeal s the summary judgnent dism ssing his clains under Title VII
(gender discrimnation), ERI SA, and state | aw (breach of contract).
He contends that summary judgnent should not have been granted,
because: di scovery was not conplete; there was a material fact

i ssue on whether he had suffered an adverse enpl oynent action; he

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



was protected fromlayoffs under a coll ective bargai ni ng agreenent;
and he denonstrated that pension interference notivated his
term nati on.

NOPSI hired Palner in July 1978 as a bus driver. He was a
menber of Amal gamated Transportation Union Local Union 1611. |In
1983, NOPSI was acquired by the Transit Managenent Southeast
Loui si ana Regi onal Transit Authority (TSMEL). The uni on negoti at ed
agreenents between its nenbers and TSMEL concerning this
transacti on.

In COctober 1995, Palner was transferred, along with several
mal e and fermal e co-workers, fromthe transportation departnent to
non-uni on positions in the nmai ntenance departnent.

That Decenber, a female co-worker was transferred back to the
transportation departnent at no change in salary. A year |ater,
another female co-worker was transferred from the nmaintenance
departnent to the transportation departnent. As part of a
reduction in force in March 1997, Palmer was termnated from his
non-uni on position in the maintenance departnent.

The parties consented to trial before a magistrate judge
Def endants were awarded sunmary judgenent, the magi strate judge
hol ding, in pertinent part, that: (1) Palnmer had not suffered an
adverse enploynent action in being denied |ateral transfers and
receiving shift changes and less training; (2) the reduction in

force that resulted in his term nation, which included 20 fenal es



and eight other males, did not support his gender discrimnation
claim (3) Palnmer’s position in the maintenance departnent was not
covered by the collective bargai ning agreenent, therefore, he was
an at-w ||l enployee subject to being termnated at any tine; and,
(4) for his pension rights claim he had failed to provide any
evi dence that his enployer intended to violate ERI SA

W review a sunmary j udgnent de novo; it is proper if, view ng
the summary judgnent record in the light nost favorable to the non-
novant, there is no material fact issue and the novant is entitled
to judgnent as a matter of [|aw E.g., Drake v. Advance Const.
Serv., Inc. 117 F. 3d 203, 204 (5th Gr. 1997); Feb. R Qv. P. 56

Pal mer contends the magistrate judge erred by ruling on
summary judgnent before conpletion of discovery. Two of the three
sets of interrogatories he propounded in August 1999 were quashed
prior to the summary judgnent ruling. The remaining set was
propounded to the EECC

Rule 56(f) permts a nonnovant to obtain a continuance in
order to gather additional evidence to respond to a summary
j udgnent notion. But, the nonnovant nust denonstrate how the
additional discovery wll defeat the summary judgnent notion.
Vague assertions are not sufficient. See International Shortstop,

Inc. v. Rally's, Inc., 939 F.2d 1257, 1267 (5th Cr. 1991), cert.

deni ed, 502 U.S. 1059 (1992). Palner, in a cursory manner, nerely



asserts that the proposed discovery will create a material fact
i ssue.

In addition, Palnmer was dilatory in seeking discovery. This
action was filed in February 1998. Trial was scheduled initially
for 21 June 1999. Defendants noved for summary judgnent on 13 July
1999. The mmgi strate judge schedul ed a hearing on the notion for
t hat August, but did not rule on the notion until 18 January 2000.
Yet, the discovery that Palner contends the court should have
waited on was not requested until 9 August 1999, after the
originally scheduled trial date. If a party has not diligently
pursued di scovery, the court does not have to grant additional tine
to gather it prior to ruling on summary judgnent. |d.

Accordingly, because Palner neither diligently pursued
di scovery, nor stated with specificity how it would create a
material fact issue, the magistrate judge did not err in not
all owi ng a continuance of the summary judgnent notion.

On the remai ning i ssues, and based upon our de novo revi ew of
the record and review of the briefs, summary judgnment was proper
essentially for the reasons stated by the district court. Pal ner
v. Transit Managenent Sout heast La. Reg’| Transit Auth., No. 98-CV-
594-K (E.D. La. 18 Jan. 2000).

AFFI RVED



