IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-20005
Conf er ence Cal endar

DONALD RAY HOWARD,

Pl ai ntiff-Appellant,
vVer sus
S. K KENNEDY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H 95- CV-3680

Before DAVIS, STEWART, and PARKER, Circuit Judges.
PER CURI AM *

Donal d Ray Howard, Texas prisoner # 552132, has filed an
application for | eave to proceed in forma pauperis (IFP) on
appeal, following the district court’s denial of relief on his
civil rights conplaint after a bench trial. By noving for IFP
Howard is challenging the district court’s certification that |IFP
status should not be granted on appeal because his appeal is not

taken in good faith. See Baugh v. Taylor, 117 F. 3d 197, 202 (5th

Gr. 1997).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The majority of Howard’ s | FP notion constitutes a review of
the Prison Litigation Reform Act and its effects on prisoners
proceedi ng | FP. Al though Howard contends that this court nust
allow himto proceed IFP if it certifies that his appeal is taken
in good faith, he does not argue any issues to show that his
appeal is taken in good faith. He does, however, list three
i ssues that he apparently intends to raise on appeal. He first
asserts that disputed issues of material fact exist about
def endant Kennedy’ s use of excessive force against Howard. The
case went to trial, and the court resolved all disputed issues in
favor of Kennedy. To the extent Howard w shes to chall enge the
court’s credibility findings, they will not be reviewed on

appeal. See Martin v. Thomas, 973 F.2d 449, 453 n.3 (5th Cr

1992).

Howard al so contends that he was unable to present his case
because Kennedy failed to provide himwith a copy of the pretrial
order within the tine set forth by the district court. He has
failed to provide any evidence that he was prevented from
presenting testinony or evidence as a result of the lack of a
joint pretrial order. Howard also contends that the district
court inproperly failed to sanction Kennedy for this error.

Al t hough FED. R Qv. P. 16(f) permts sanctions for failing to
obey a scheduling or pretrial order, sanctions should be inposed
only if the nonconpliance was not substantially justified.
Kennedy’ s attorney admtted that he sent the wong docunent to
Howard originally and that this error was unintentional. Howard

has not disputed this statenent. Kennedy' s attorney also offered
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to agree to a continuance so that Howard woul d have tine to
respond, but Howard refused a continuance. Under these

ci rcunst ances, Howard has failed to show that the district
court’s failure to inpose sanctions for failing to send the joint
pretrial order in a tinely manner was error. Howard’' s appeal is

W t hout arguable nmerit and is thus frivolous. See Howard v.

King, 707 F.2d 215, 219-20 (5th Cir. 1983).

Accordingly, we uphold the district court’s order certifying
that the appeal is not taken in good faith and denying Howard | FP
status on appeal, we deny the notion for |eave to proceed |IFP
and we DI SM SS Howard’ s appeal as frivolous. See Baugh, 117 F.3d
at 202 n.24; 5THAGR R 42. 2.

APPEAL DI SM SSED



