IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 00-10358
Summary Cal endar

ROBERT KENNETH LEASURE
Peti ti oner- Appel | ant,
ver sus
GARY L. JOHNSON, Director,
Texas Departnent of Crimnal Justice,
I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 3:99-CV-2547

 July 27, 2000
Before WENER, EMLIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Robert Kenneth Leasure (“Leasure”), Texas prisoner # 747659,
moves for a certificate of appealability (“COA’) fromthe
district court’s dismssal of his 28 U S.C. § 2254 petition as
time-barred. To obtain a COA for constitutional issues, Leasure
must make a substantial showi ng of the denial of a constitutional
right. See 28 U.S.C. 8§ 2253(c)(2). To obtain a COA for

procedural issues, Leasure must show that “jurists of reason

would find it debatable whether [he] states a valid claimof the

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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denial of a constitutional right and that jurists of reason would
find it debatable whether the district court was correct inits

procedural ruling.” Slack v. MDaniel, 120 S. C. 1595, 1604

(2000) .

Leasure contends that the district court erred in dismssing
his 8§ 2254 petition as tine-barred. He argues that he filed an
application for state postconviction relief on case nunber F94-
40748-HQ on March 9, 1998, that tolled the limtations period,
under 28 U. S.C. 8 2244(d)(2), until the application was deci ded
on March 31, 1999. Leasure further argues that the district
court should have equitably tolled the limtations period, until
Septenber 30, 1999, the date he received notice that the Texas
Court of Crimnal Appeals had denied the application.

The district court did not address either of Leasure’s
§ 2244(d)(2) and equitable tolling argunents. Accordingly, COA
is GRANTED, the district court’s judgnent of dismssal is
VACATED, and the case is REMANDED to the district court to
consi der the aforenentioned argunents and, if appropriate, the
merits of Leasure’s underlying constitutional clainms. Leasure’s
nmotion for extraordinary relief is DEN ED

COA GRANTED; VACATED AND REMANDED; MOTI ON DEN ED.



