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UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 98-60693

In the matter of: CONSTANCE P. MERCER,
Debt or .
AT&T UNI VERSAL CARD SERVI CES,
Appel | ant,
VERSUS
CONSTANCE P. MERCER,

Appel | ee.

Appeal fromthe United States District Court
For the Southern District of M ssissippi
April 26, 2000

Bef ore DUHE, BARKSDALE, and DENNI'S, Circuit Judges.
DUHE, Circuit Judge:

AT&T Universal Card Services (“AT&T”) appeal s the bankruptcy
court’s determ nation that Constance P. Mercer’'s (“Mercer”) credit
card debt was dischargeable under 11 U S.C 8§ 523(a)(2)(A). W
affirm

| . FACTS AND PROCEEDI NGS
We summarize only the facts relevant to our decision which

i nclude AT&T's pre-approval process, and Mercer’'s response to



AT&T' s pre-approved credit card application. W do not discuss the
events after Mercer received the card or her general financial
standing. On Novenber 10, 1995, AT&T opened Mercer’s credit card
account pursuant to a pre-approved credit application nailed to
Mercer and signed by her. Although Mercer’s credit limt on this
AT&T account was $3, 000, within a nonth she had exceeded this limt
by $186.82 through charges and cash advances at automated teller
machi nes (“ATM).

AT&T relies on third party credit agencies to screen potenti al
appl i cants. A credit bureau nmakes an initial screening. These
nanmes are then mat ched agai nst AT&T's own i nternal risk and scoring
nodel s to determ ne credi tworthi ness. The nanes that make this cut
are then returned to the credit bureau for a second screening to
review any change in credit standing or credit history. These
credit bureaus place arisk or FI COscore on each nane to determ ne
the probability of an account becom ng del i nquent. AT&T requires
a m ni mum Fl CO score of 680 before sending out a solicitation offer
to a prospective custoner. The credit bureau assigned Mercer a
FI CO score of 735. Under the Fair Credit Reporting Act, AT&T nust
make a bonafide offer of credit to anyone who passed the screening
process.

In Septenber 1995, AT&T mailed Mercer and offer to open a
credit card account. Mercer conpleted, signed, and returned her
acceptance. Mercer provided AT&T an inconme figure of $24,500, a
soci al security nunber, a date of birth, a hone and busi ness phone
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nunber, and a mai den nane. AT&T then conducted a further revi ew of
Mercer’'s ability to service a credit line of $3,000. AT&T then
sent Mercer on Novenber 10, 1995 a card and a cardnenber
agreenent.! Mercer then used the account to obtain fourteen cash
advances from ATMs, sone in casinos. By early Decenber, she had
exceeded her credit limt, and AT&T barred her fromfurther use of
t he account. In all, Mercer carried seven credit cards between
March and Decenber 1995.

Mercer filed a petition for bankruptcy relief under Chapter
Seven of the Bankruptcy Code. AT&T chall enged the dischargeability
of the debt under Section 523(a)(2)(A). The bankruptcy court
concl uded that the debt was dischargeable. The court determ ned
that Mercer did not nmake any representations to AT&T regardi ng her
creditworthiness. Because she had nmade no representations, AT&T
could not nmeet the reliance requirenent to challenge
di schargeability under Section 523(a)(2)(A). The district court
affirmed the bankruptcy court’s decision. W affirm

1. STANDARD OF REVI EW

! The agreenent becane effective when Mercer used the card or the
account. The agreenent states that a card holder is “responsible
for all amounts owned on [the card holder’s] [a]ccount . . . and
[the card holder] agree[s] to pay such anpbunts according to the
ternms of the [aJgreenent.” Regarding purchases and cash advances,
t he agreenent says a card holder nay use the card to “obtain a | oan
from [the card holder’s] [a]ccount, by presenting it to any
institution that accepts the [c]ard for that purpose, or to nake a
w t hdrawal of cash at an automated teller nmachine (ATM. Both of
these transactions are treated as 'Cash Advance' on [the card
hol der’s] [a]ccount.” AT&T also may |limt these cash advances.
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We review the bankruptcy court’s factual findings for clear

error and its concl usions of | aw de novo. Foster Mrtgage Corp. V.

Uni t ed Conpani es Financial Corp., 68 F.3d 914, 917 (5th G r. 1995).

I11. DI SCUSSI ON

Section 523(a)(2)(A) of the Bankruptcy Code provides:

A di scharge under section 727 . . . of this title does not

di scharge an individual from any debt . . . for noney,

property, services, or an extension, renewal, or refinancing

of credit, to the extent obtained by fal se pretense, a false

representation, or actual fraud, other than a statenent

respecting the debtor’s or an insider’s financial condition.
A creditor nust prove its claim of nondischargeability by a
preponderance of the evidence. In order for a debtor’s
representation to be a fal se representation or pretense, a creditor
must show that the debtor (1) nmade a know ng and fraudul ent
fal sehood; (2) describing past or current facts; (3) that was

relied upon by the creditor; (4) who thereby suffered a | oss.

RecoverEdge L.P. v. Pentecost, 44 F.3d 1284, 1292-93 (5th CGr.

1995) . The creditor nust show that it actually and justifiably

relied on the debtor’s representations. Field v. Mns, 516 U S

59, 69-70, 116 S.C. 437, 133 L.Ed.2d 351 (1995).

The bankruptcy court concl uded that AT&T did not actually rely
on representations by Mer cer because Mer cer made no
representations. AT&T pre-approved the card based solely on its
own screeni ng process. The court said, “Mercer never solicited the
credit card from AT&T; never knew of nor gave her perm ssion for
the investigations; and was never asked about her debts, ganbling
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| osses, financial condition, or other credit cards being used by

her or the bal ances thereon. . . . AT&T solely relied onits own

agents and investigative processes to nakes its decision.”

The bankruptcy court’s determ nationis correct. Because AT&T
provided Mercer a pre-approved credit card with a pre-approved
credit limt, Mercer could not make any fal se representati ons AT&T

could rely on. Sears, Roebuck and Co. v. Hernandez, 208 B.R 872,

877 (Bankr. N.D. Tex. 1997) (“Passively extending credit in itself

is not reliance.”); Household Credit Services, Inc. v. Walters, 208

B.R 651, 654 (Bankr. WD. La. 1997) (finding no evidence of
reliance where creditor issued pre-approved credit card).? The
information Mercer returned to AT&T with her acceptance does not
anount to any sort of fal se representation regarding her intent to

pay. AT&T correctly points out that it has no duty to investigate

2 Several other courts have determined that a creditor cannot
show actual and justifiable reliance when it issued a pre-approved
credit card. AT&T Universal Card Services v. Ellingsworth, 212
B.R 326, 338 (Bankr. WD. M. 1997) (“[A] creditor cannot
justifiably rely on any representation, or the absence thereof,
made by a card holder if the card was pre-approved, and no direct
financial information was obtai ned by the issuer.”); AT&T Universal
Card Services Corp. v. Arroyo, 205 B.R 984, 986 (Bankr. S.D. Fla.
1997) (concluding that creditor failed to neet burden of proof
under Section 523(a)(2)(A) because of failure to investigate
credi tworthiness of debtor prior to pre-approval); AT&T Universal
Card Services Corp. v. Akdogan, 204 B.R 90, 97 (Bankr. E. D. NY.
1997) (determning that creditor nust at |east conduct a credit
check in order to show justifiable reliance); AT& Credit Card
Services and FCC National Bank v. Alvi, 191 B.R 724, 731 (Bankr.
N.D. IIl. 1996) (“A creditor cannot sit back and do nothing and
still neet the standard for actual and justifiable reliance when it
had an opportunity to nmake an adequate exam nation or
i nvestigation.”)




the debtor to show justifiable reliance. See La. Capital Fed

Credit Union v. Melancon, 223 B.R 300, 331 (Bankr. M D. La. 1998)

citing Anerican Express Travel Related Services Co. lnc. V.

Hashim , 104 F.3d 1122 (9th Cr. 1996). However, justifiable
reliance pre-supposes that the debtor has nade a representation.
Here Mercer made no representation. Therefore, AT&T neither coul d
have actually nor justifiably relied.

AT&T also contends that the bankruptcy court erroneously
concluded that because AT&T did not rely on the debtor’s
representations when the <card was issued AT&T could not
subsequently rely on inplied representations nmade by the debtor
wth her use of the card. AT&T argues that we should adopt the
inplied representation theory. Under this theory, the card hol der
makes a representation that he or she intends to pay each tine he
or she receives noney at an ATM The noney recei ved anounts to a
| oan from the bank. Mel ancon, 223 B.R at 311 (“Wen the card
hol der inserts the card into the ATM he is, in one step, asking
for a loan and promsing to repay it if it is obtained.”)

This CGrcuit has not adopted the inplied representation
theory, and we decline to do so in the pre-approved credit card
cont ext . First, although the debtor has borrowed noney, the
primary decision to extend credit was nade before the inplied
representation. AT&T assunes the risk of any future | ending by the
debtor. Second, adoption of this theory would i nproperly shift the

burden of proof in Section 523(a)(2)(A) actions. See Hernandez,

6



208 B.R at 880. The debtor would essentially becone the guarantor
of his or her financial condition, and the theory would offend “the

bal ance of bankruptcy policy struck by Section 523.” Chevy Chase

Bank v. Briese, 196 B.R 440, 448 (Bankr. WD. Ws. 1996) citing

Matter of Ford, 186 B.R 312, 317 (Bankr. N.D. Ga. 1995). e

concl ude that we should apply a rule that favors the debtor instead
of the creditor at least in the pre-approved credit card context,
and we decline to apply the inplied representation theory.?3

Finally, the dissent argues that this holding wll only
encourage “irresponsible and dishonest debtors to go on
unrestrai ned spendi ng sprees” | eadi ng to nore consuner bankruptcies
and greater costs passed onto all credit card users through higher
interest rates. The credit card issuers' irresponsible |ending
practices are another part of this problem In this case, AT&T
i ssued Mercer a pre-approved credit card based on a mnimal third-
party credit check. If AT&T had nerely asked Mercer for
information regarding her credit card usage, AT&T may have been
nmore prudent in its lending practices, but AT&T did not.

This holding properly places a greater responsibility on
credit card issuers for their | ending practices, which have becone
increasingly irresponsible. According to a recent newspaper
article, credit card issuers are “paying nore attention to high-

ri sk groups, such as households with proven debt problens and

3 Mel ancon dealt with credit card debt that was not the result
of pre-approval by the creditor.



younger coONnsuners. Sone issuers are even targeting high-school

students.” Scott Kilman, Credit-Card Cone-Ons Met by Disinterest,

Vll St. J., March 23, 2000, at A2. This holding properly favors
t he debtor instead of the creditor, and will hopefully encourage
nore responsi ble |l ending practices by credit card issuers.

For these reasons, we affirm

AFFI RVED.



DENNI'S, G rcuit Judge, specially concurring:

| agree with Judge Duhe’s conclusion that AT&T failed to
prove that Mercer’s debt is not dischargeabl e under section
523(a)(2). | also agree with nuch of his opinion. | concur
specially because, in ny opinion: (1) when a debtor uses a credit
card, he or she inpliedly prom ses to repay the |loan; but (2) a
credit card conpany cannot justifiably rely upon every card
user’s representation sinply because the card was used;
therefore, (3) a creditor who issues credit cards without a
reasonabl y adequate assessnent of each debtor’s credit history
and present financial condition cannot claimthat nere use of any
such card constitutes a justifiably relied upon representation to
pay; however, (4) such a creditor may, through a period of good
experience with the debtor, acquire a basis for believing that
the debtor’s nere use of the card is such a representati on upon
which the creditor may justifiably rely.

To denonstrate that a debt is not dischargeable as
fraudul ent under section 523(a)(2), a creditor nust prove by a
preponderance of the evidence that (1) the debtor made false
representations; (2) at the tinme they were nade the debtor knew
they were false; (3) the debtor nade the representations with the
i ntention and purpose to deceive the creditor; (4) the creditor
actually and justifiably relied on such representations; and (5)
the representations proximately caused the debtor to obtain noney
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and the creditor to sustain | osses. See RecoverEdge L.P. v.
Pent ecost, 44 F.3d 1284, 1292 (5'" Gir. 1995) (as nodified by
Field v. Mans, 516 U.S. 56, 69 (1995)).

| agree with the Ninth Crcuit that “[e]l]ach tinme a ‘card
hol der uses his credit card, he makes a representation that he

intends to repay the debt.’” Anerican Express Travel Related
Servi ces Conpany, Inc. v. Hashem (In re Hashem ), 104 F.3d 1122,
1126 (9'" Gir. 1997) (quoting Anastas v. Anerican Savi ngs Bank
(In re Anastas), 94 F.3d 1280, 1285 (9'" Cir. 1996)). Thus,
Mercer clearly nade representations of her intent to repay when
she used the credit card to obtain cash advances. However, to
prevail under section 523(a)(2), a creditor nust prove all of the
essential elenents of fraud. See RecoverEdge, 44 F.3d at 1292.
Proof of an inplied representation of the debtor’s intent to
repay by the use of the card does not satisfy the creditor’s
burden to establish any of the other elenents of fraud, including
the debtor’s know edge of falsity and intent to deceive, the
creditor’s actual and justifiable reliance upon the
representation, and the causal |ink between the representation
and the debtor’s obtai nnent of noney.

Because the bankruptcy court held that Mercer did not nake
any inplied representations, it did not address the falsity and
intent elenents. Regardless of whether the inplied

representations were know ngly false and made with the intent to
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decei ve, however, AT&T failed to prove that Mercer’s debt was
excepted from di scharge under section 523(a)(2) because, under
the undi sputed facts AT&T did not justifiably rely on the
representations to repay loans inplied by Mercer’s use of the
credit card. The Suprene Court has held that, for a debt to
qualify for the exception to discharge under section 523(a)(2),
the creditor nmust prove that he actually and justifiably relied
on know ngly fal se representati ons nmade by the debtor for the
pur pose of deception. See Field, 516 U S. at 70. The
requi renent that reliance be justifiable is to insure that such
reliance is actual. As the Court stated:

As for the reasonabl eness of reliance, our readi ng of

the Act does not | eave reasonabl eness irrelevant, for

the greater the distance between the reliance clained

and the limts of the reasonable, the greater the doubt

about reliance in fact. Naifs may recover, at common

| aw and in bankruptcy, but lots of creditors are not at

all naive. The subjectiveness of justifiability cuts

both ways, and reasonabl eness goes to the probability

of actual reliance.

Field, 516 U S. at 76. Professors Keeton and Prosser (cited with

approval by the Court in Field) discuss the justifiable reliance
factor simlarly, stating:

The other side of the shield is that one who has
speci al know edge, experience and conpetence nmay not be
permtted to rely on statenents for which the ordinary
man m ght recover, and that one who has acquired expert
know edge concerning the matter dealt with nay be
required to formhis own judgnent, rather than take the
word of the defendant.

W PAGE KEETON ET. AL., PROSSER AND KEETON ON THE LAWOF TorRTS § 108, at
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751 (5'" ed. 1984). Furthernore, as Justice G nshurg,

concurring, pointed out, the creditor nust prove not only that he
“Justifiably relied’”, but also that the noney was “obtained by”
(i.e., the loan of noney was caused by) the all eged

m srepresentation. Field, 516 U S. at 78 (G nsburg, J.
concurring).

Justifiable reliance is sonething nore than actual reliance,
but | ess than reasonable reliance, depending on the creditor.
Wth respect to the subjective elenent of justifiable reliance,
the Court stated that “the matter seens to turn upon a
plaintiff’s own capacity and the know edge whi ch he has or which
may fairly be charged against himfromthe facts within his
observation in the |ight of his individual case.” Field, 516
U S at 72 (citing W PRrRosSER, LAWOF TorTS § 108, at 717 (4'" ed.
1971)). In addition, the Court held that “[j]Justification is a
matter of the qualities and characteristics of the particul ar
plaintiff, and the circunstances of the particular case, rather
than of the application of a community standard of conduct to al
cases.” 1d. at 70 (citing RESTATEMENT ( SECOND) OF TORTS 8§ 545A,
coment b (1976)).

It is undisputed that, in the present case, AT&T received no
direct financial information from Mercer. Rather, AT&T based its
decision to issue the pre-approved credit card on a screening

formul a based on a report of a history of Mercer’s ability to
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make at |east m ninmum nonthly paynents on her other credit cards
in the past. |In doing so, AT&T relied “upon its own judgnent and
experience as it issue[d] the card and as it determ ne[d] whether
to honor any specific charge nade upon the card, and not upon any
representati on made by the cardholder.” In re Herrig, 217 B.R
891, 899 (Bankr. N.D. Ol. 1998). Thus, in this respect | agree
w th Judge Duhe and the Bankruptcy Court in In re Ellingsworth
that credit card conpani es assune the risk of issuing pre-
approved credit cards on such neager information and thus *cannot
justifiably rely on any representation, or absence thereof, nade
by a card-holder if the card was pre-approved, and no direct
financial information was obtained by the issuer.” 212 B.R 326,
339 (Bankr. WD. M. 1997).

However, | do not think that the creditor’s initial
assunption of risk necessarily prevents the issuer of a pre-
approved credit card fromever justifiably relying on any future
representations nade by the holder. Rather, | believe that
justification may devel op over tinme -- for exanple, as the hol der
devel ops a credit history of paynents with the specific issuer.
This view is based upon section 523(a)(2) as it has been
interpreted by the Suprene Court in Field and applied by nunerous
ot her courts that have addressed this issue. See, e.g., Inre
Herrig, 217 B.R at 900; In re Carrier, 181 B.R 742, 749 (Bankr.

S.D.N. Y. 1995); see also In re Foley, 156 B.R 645 (Bankr. D.N. D
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1993) (holding that a series of paynents established reasonabl e
reliance); cf. In re Hashem, 104 F.3d at 1126 (holding that a
pre-approved credit card holder nmade inplied representations with
each use of the card and that because “appell ant hinself
testified that he had repaid American Express bal ances of up to
$60, 000 ‘ nunmerous tines’ before . . . American Express therefore
had no reason to question the good faith of appellant’s prom se
to repay.”).*

Appl ying the elenents of section 523(a)(2) to the undisputed
facts in the present case, | conclude that prior to the uninvited
i ssuance of the credit card to Mercer, AT&T did not nake a
reasonabl y adequate assessnent of her present financial condition

so as to warrant considering her nere use of the card as a

“The partial quotation fromln re Anastas, 94 F.3d at 1286, that
Judge Barksdale borrows as his standard is not a conplete or
conprehensive statenent of the Ninth Crcuit’s jurisprudence on
justifiable reliance. The quote in In re Anastas was dicta as that
court ruled solely on fraudulent intent and not on justifiable
reliance. See id. at 1287. Further, the court in In re Anastas
cited In re Eashai for this test, a case in which the cardhol der
had established a history of paynents with the specific creditor at
issue. See Citibank (South Dakota) N. A v. Eashai (In re Eashai),
87 F.3d 1082, 1090-92 (9" Cir. 1996)). |If Mercer had, as inlInre
Eashai, developed a credit history with AT&T wi t hout any red-fl ags,
AT&T s reliance may arguably have been justifiable. See alsolnre
Hashem , 104 F.3d at 1126; AT&T Universal Card Services Corp. V.
Burdge (I n re Burdge), 198 B.R 773, 778 (B.A.P. 9" Cir. 1996) (“In
the past, Burdge had a good paynent record [with AT&T], which
denonstrated a responsible use of the charge card.”); F.CC
National Bank v. Cacciatore (In re Cacciatore), 209 B.R 609
(Bankr. E.D.N. Y. 1997); AT&T Universal Card Services Corp. v. Feld
(Inre Feld), 203 B.R 360 (Bankr. E.D. Pa. 1996).
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representati on upon which AT&T could justifiably rely.® AT&T was
not primarily caused to authorize |oans by Mercer’s use of the
card; on the contrary, AT&T relied primarily on a prediction of a
“risk score” based on inpersonal credit bureau credit history

i nformati on—Mercer’s “risk score” was 735 on a scale of 900, not
far above AT&T's m nimum score of 680. There was nothing in
AT&T' s brief experience with Mercer as a cardhol der that woul d
justify its belief that it had acquired a nore substantial basis
for its reliance upon her representations than it started out
wth, towt: (1) fourteen of Mercer’s transactions were cash

| oans, several of which were nmade within a casino;® (2) Mercer
borrowed the maxi mum cash advance anmount within thirty one days
after receipt of the card; (3) Mercer had devel oped no history of
paynment or good standing with the issuer (Mercer had only nade
one paymnent of $25); (4) nineteen days after issuance, the

i ssuer’s own conputer had red-flagged the use of Mercer’s credit

SJudge Barksdal e correctly points out that AT&T did have a credit
bureau screening process designed to assess her “risk score”
according to indices of her credit history, but it is undisputed
that AT&T did not have any information as to Mercer’s financia
condition or ability to pay at the tine it issued the card, i.e.,
to what extent her current debt |evels exceeded her net worth and
future incone.

SAt trial, AT&T' s representative conceded t hat AT&T consi ders the
| ocation of charges and cash withdrawals in determ ning whether
such charges should be a source of concern. For exanple, he
conceded that charges nmde at casinos (presumably for ganbling)
woul d raise nore of a concern than charges for food, shelter, or
clothing and that charges nmade in a high-crinme area could possibly
be a cause for concern.
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card for excessive transactions. “[T]aking [the] qualities and
characteristics of the particular plaintiff, and the
circunstances of the particular case” as a whole, AT&T as a
sophi sticated financial actor did not satisfy its burden to prove
that it had devel oped justifiable reliance upon any
representation by her before or after the issuance of the pre-
approved credit card, thus reducing the probability of any actual
reliance by AT&T on any such representations. Field, 516 U S at
71-76.7

The undi sput ed evi dence shows that (1) AT&T approved
Mercer’s | oans and made the cash accessible to her prior to any
inplied representations nmade by her to repay the | oans through
the use of the credit card; (2) AT&T nost likely did not actually
rely on Mercer’s card-use representations before it authorized
her ATM | oans; (3) any actual reliance by AT&T, as a
sophi sticated financial actor, on the nere use of the card was
not justifiable because AT&T issued the card based on i npersonal
credit bureau credit history and credit “risk score” predictors,
whi ch included no information as to Mercer’s current financi al

condition, solvency or ability to repay the | oans contenpl at ed;

By listing the specific factors present inthis particul ar case,
| amnot indicating (as Judge Barksdal e suggests) that, inter alia,
credit card conpani es nust cancel cards used frequently within the
first billing cycle or that credit card conpani es nmay never approve
cash withdrawals from a casi no. | find not that these factors
caused AT&T' s reliance to be unjustified, but rather that they do
not make AT&T' s otherwi se unjustified reliance justifiable.
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(4) nothing in Mercer’s use of the card after issuance did
anything to justify AT&T' s reliance on Mercer’s inplied by card
use representations.

There is no doubt that AT&T nmade credit card | oans to Mercer
that she was legally obligated to pay but did not. This is not a
suit on that contract or debt, however. Under section 523 of the
Bankruptcy Code, to deny Mercer a discharge AT&T was required to
prove that Mercer know ngly nmade fal se representations, which
AT&T actually and justifiably relied upon, and which caused AT&T
to lend her the noney. The evidence is clear and undi sputed that
AT&T failed to prove that it actually relied upon, nuch | ess
justifiably relied upon, any representation by Mercer that caused
AT&T to make the credit card | oans avail able to Mercer.
Accordi ngly, because AT&T manifestly failed to prove all of the
el ements of fraud required by law, | join in affirmng the

j udgnent of the bankruptcy court.
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RHESA HAVKI NS BARKSDALE, Circuit Judge, dissenting:

| amnot able to agree with the approach by either of ny
col | eagues for resolving the issue presented by this appeal.

Al t hough the amobunt at stake is relatively small, the issue is
exceptionally inportant. The analysis for determ ning whet her
credit card debt is dischargeable in bankruptcy has enornous
inplications, not only for credit card issuers, but also for
mllions of credit card users. Mreover, neither the card’ s
bei ng pre-approved, nor its use in large part for ganbling,
should alter the standards for representations and justifiable
reliance vel non.

According to a recent newspaper article, “bank, retail and
credit-card i ndustry advocates estimte consuner bankruptcies
cost their businesses about $40 billion a year”. Dawn Kopecki &
Jeffrey Taylor, House, Senate Diverge on Bills for Bankruptcy,
WALL ST. J., 4 Feb. 2000, at A20. As expected, that cost is
passed along to users of those services. Bankruptcies are said
to cost each United States household $400 annually, in part
because, in order to recoup their | osses from bankrupt
cardhol ders, credit card conpanies increase interest rates for
all of their custoners. Julie Hyman, Senate Set to Pass

Legi slation to Curb Bankruptcy Abuse, WAsH. TimES, 2 Feb. 2000, at
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B8.

Qur panel’s divergent views as to the proper analysis for
di schargeability of credit card debt mrror the inconsistencies
reflected in the opinions of other courts that have addressed

this issue.® Anpbng those courts are sone of the bankruptcy and

8See, e.g., Renbert v. AT&T Universal Card Servs., Inc. (In re
Renmbert), 141 F.3d 277, 281 (6th Cr.) (use of credit card is
inpliedrepresentation of intent, but not ability, to repay), cert.
denied, 525 U. S. 978 (1998); Anastas v. Anerican Sav. Bank (In re
Anastas), 94 F.3d 1280, 1285 (9th Gr. 1996) (credit card
transaction is unilateral contract between cardhol der and issuer
consisting of cardholder’s promse to repay and issuer’s
performance by reinbursing nerchant who accepted credit card in
paynment; use of card is representation of intent, but not ability,
to repay); Gtibank (S.D.), N.A v. Eashai (In re Eashai), 87 F.3d
1082, 1088 (9th G r. 1996) (adopting 12 non-exclusive factors for
determ ning whether debtor had subjective intent to deceive);
Manuf acturer’s Hanover Trust Co. v. Ward (In re Ward), 857 F.2d
1082, 1085 (6th Cr. 1988) (unless credit card issuer conducts
credit check before issuing card, it assunes risk debtor wll fai
to pay for subsequent charges); First Nat’'l Bank of Mobile v.
Roddenberry, 701 F.2d 927, 932-33 (11th Cr. 1983) (conceal nent of
inability to pay not actionabl e under Bankruptcy Act predecessor to
8§ 523(a)(2)(A); credit card issuer assunes risk of non-paynent
until issuer unconditionally revokes cardholder’s right to further
possessi on and use of card); Universal Card Servs. v. Pickett (In
re Pickett), 234 B.R 748, 755 (Bankr. WD. M. 1999) (use of
credit card is express representation of both intent and ability to
repay charge); AT&T Universal Card Servs. Corp. v. Reynolds (Inre
Reynol ds), 221 B.R 828, 837 (Bankr. N.D. Ala. 1998) (use of credit
card is promse to pay in future, not inplied representation of
present intent and actual ability to pay); AT&T Universal Card
Servs. v. Alvi (Inre Alvi), 191 B.R 724, 726 (Bankr. N.D. I11].
1996) (“use of a credit card, in itself, does not constitute
representation or statenment which is capable of being true or
fal se” (enphasis added)); GMCard v. Cox (In re Cox), 182 B.R 626,
636 (Bankr. D. Mss. 1995) (8 523(a)(2)(A) does not enconpass
“Iinplied msrepresentation of intent to pay when both the
representation and the absence of intent to pay nust be based upon
i nference”).
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district courts in our circuit.?®

°See, e.g., East v. AT&T Universal Card Servs. Corp., 1999 W
425886, at *5 (N. D. Tex. 1999) (debtor’s subjective fraudul ent
intent may “be inferred fromobjective facts suggesting ... debtor
knew, or should have known, at the tinme the credit card was used,
that the debtor was insolvent and | acked the ability to repay the
charge”); AT&T Universal Card Servs. v. MLeroy (In re MLeroy),
237 B.R 901, 903-05 (Bankr. N.D. Mss. 1999) (use of credit card
was representation that debtor would honor cardnenber agreenent;
totality of circunstances, including 12 objective factors, used to
determ ne whet her debtor had fraudulent intent); Universal Card
Servs. Corp. v. Akins (In re Akins), 235 B.R 866, 872-74 (Bankr.
WD. Tex. 1999) (applying “comercial entrapnment” theory, credit
card debt dischargeabl e because issuer’s extension of credit was
result of its own negligent lending practices and industry’'s
negligent use of faulty FICO (risk) score systen); LA Capitol Fed.
Credit Union v. Melancon (In re Melancon), 223 B.R 300, 311, 324,
329-32 (Bankr. M D. La. 1998) (“[w hen the card hol der inserts the
card into an ATM he is, in one step, asking for a loan and
promsingtorepay it if it is obtained”; “inability to pay coupl ed
wth proof of the debtor’s know edge of inability to pay is
sufficient to establish fraud”; although creditor has no duty to
investigate, <creditor who Ilends nobney in a casino cannot
justifiably rely on debtor’s promse to repay); Sears, Roebuck &
Co. v. Hernandez (In re Hernandez), 208 B.R 872, 877 (Bankr. WD
Tex. 1997) (“[p]assively extending credit initself is not reliance

nor can the court assune that a creditor relied on any all eged
representation”); Household Credit Servs., Inc. v. Walters, 208
B.R 651, 654 (Bankr. WD. La. 1997) (use of credit cardis inplied
representation regarding repaynent; if issuer justifiedinrelying
on debtor’s creditworthiness when card i ssued, reliance thereafter
is presunptively justifiable unless sone event occurs to rebut that
presunption); Bank One Col unbus, N. A v. MDaniel (Inre MDaniel),
202 B.R 74, 78 (Bankr. N.D. Tex. 1996) (“use of a credit card to
incur debt in a typical credit card transaction involves no
representation, express or inplied”, and “creditor cannot sit back
and do nothing and still neet the standard for actual and
justifiable reliance when it had an opportunity to nmake an adequate
exam nation or investigation”); AT&T Universal Card Servs. V.
Samani (Inre Samani), 192 B.R 877, 879-80 (Bankr. S.D. Tex. 1996)
(creditor cannot establish fraud based on i nplied representation of
intent and ability to pay based on nere use of credit card;
instead, court considers objective totality of circunstances;
reliance by creditor justified based on debtors’ prior sporadic
paynment of at |east mninmum paynent due); First Deposit Credit
Servs. Corp. v. Preece (In re Preece), 125 B.R 474, 477 (Bankr
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Al t hough Congress is considering bankruptcy reform
| egislation, it does not address the standard for determ ning
credit card debt dischargeability. See H R 833, 106th Cong.,
1st Sess. (1999); S. 625, 106th Cong., 2d Sess. (2000).
Accordi ngly, rehearing en banc is necessary and appropriate for
this exceptionally inportant issue.

A

Section 523(a)(2)(A) excepts fromdischarge “any debt
for noney ... to the extent obtained by ... false pretenses, a
fal se representation, or actual fraud”. 11 U S. C 8§
523(a)(2)(A). Qur court has applied different, but sonmewhat
over | apping, elenents of proof for actual fraud, as opposed to

fal se pretenses/representation. See RecoverEdge L.P. v.

Pent ecost, 44 F.3d 1284, 1292-93 (5th Cr. 1995).1°

WD. Tex. 1991) (use of credit card is inplied representation of
present intention and ability to repay); Cty Nat’| Bank of Baton
Rouge v. Holston (In re Holston), 47 B.R 103, 109 (Bankr. M D. La.
1985) (credit card debt incurred prior to notification that account
was cl osed is dischargeable, but portion occurred thereafter non-
di schargeabl e); Central Bank v. Kraner (In re Kraner), 38 B.R 80,
82 (Bankr. WD. La. 1984) (creditor proves false m srepresentation
“iIf it can show that the defendant purchased goods by neans of the
credit card and that the purchases were nade at a tine when the
debtor either did not have the means to or did not have the intent
to pay for the goods”); Ranier Bank v. Poteet (In re Poteet), 12
B.R 565, 567 (Bankr. N.D. Tex. 1981) (purchase of nerchandi se by
credit card is inplied representation to i ssuer of card that buyer
has neans and intention to pay for purchase).

The predecessor to § 523(a)(2)(A) did not include actual fraud
as a basis for nondi schargeability. Davison-Paxon Co. v. Cal dwel |,
115 F.2d 189, 191-92 (5th G r. 1940), cert. denied, 313 U S. 564
(1941), held that a debt created by fraud (obtaining credit through
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The fal se pretenses/representation prongs require the
creditor to prove the debtor made “(1) a knowi ng and fraudul ent
fal sehood, (2) describing past or current facts, (3) that was
relied upon by the other party”. Id. at 1293 (brackets, internal
gquotation marks, and citation omtted).

The actual fraud prong requires showing: (1) the debtor
made representations; (2) she knew they were fal se when made; (3)

she nmade themwith the intent to deceive the creditor; (4) the

conceal nent of insolvency and present inability to pay) was
di schar geabl e because nondi schargeability for false pretenses or
representations under the Bankruptcy Act required proof of an overt
fal se pretense or m srepresentation; conceal nent was i nsufficient.
As noted in Sears, Roebuck & Co. v. Boydston (Matter of Boydston),
520 F.2d 1098, 1101 (5th Gr. 1975), “[t]he rationale underlying
Davi son- Paxon has been severely eroded in the nodern world of
credit transactions and the decision has been the subject of much

criticisni. Nevert hel ess, it has not been overruled, and has
caused consi derabl e confusi on anong the bankruptcy courts in our
circuit. Qur en banc court should resol ve that confusion. See,

e.g., Inre Melancon, 223 B.R at 312-15 (discussing Davi son- Paxon
at length and concluding that it is obsolete due to Bankruptcy
Code’s addition of actual fraud and Suprene Court’s adoption of
comon-|lawinterpretation); Inre Samani, 192 B.R at 879 (all ow ng
creditor to establish fraud based on inplied representation of
intent and ability to repay based on credit card use would directly
contravene Davison-Paxon); |ITT Fin. Servs. v. Hulbert (In re
Hul bert), 150 B.R 169, 175 (Bankr. S.D. Tex. 1993) (concl uding
that Code’s addition of actual fraud has no effect on validity of
Davi son-Paxon); In re Holston, 47 B.R at 107 (unnecessary to
deci de whet her Davi son-Paxon is still good |aw, because Code’s
addition of actual fraud as nondi schargeability ground expands
scope of nondischargeable debts to include those arising from
i ntentional conceal nent or om ssion); Louisiana Nat’| Bank of Baton
Rouge v. Talbot (In re Talbot), 16 B.R 50, 54 (Bankr. MD. La.
1981) (bound by Davison-Paxon); In re Poteet, 12 B.R at 568
(rejecting Davison-Paxon requirenents as not relevant to credit
card transactions).
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creditor actually and justifiably relied on the representations;
and (5) the creditor sustained a loss as a proximate result of
the representations. |d.

Judge Duhé applies the former; Judge Dennis, the latter.
Mor eover, AT&T did not specify on which prong it based its
conplaint. Under either type, AT&T had the burden of proving the
el emrents by a preponderance of the evidence. Gogan v. Garner,
498 U. S. 279, 287 (1991).

In the light of Field v. Mans, 516 U S. 59 (1995), it is
questionabl e whether there is justification for our applying
different elenents for 8§ 523(a)(2)(A)’'s false
pretenses/representation and actual fraud prongs. Field, in
defining the justifiable reliance elenent for actual fraud,
relied on the RESTATEMENT ( SECOND) OF TORTS (1976), which did not
differenti ate between fal se pretenses, msrepresentations, and
actual fraud. See Field, 516 U S. at 70-72. In any event, the
el ements for both types of actions being simlar,

di schargeability will be analyzed using those for 8§ 523(a)(2)(A
actual fraud.
B

Judge Duhé di sposes of the case on the first el enent,
concl udi ng that Mercer nmade no representati ons each tinme she used
the pre-approved credit card; and, that, because she nade no

representati ons upon obtaining the card as the result of a pre-
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approved solicitation, there were no representati ons upon which
AT&T could actually or justifiably rely.

Qobviously, this theory nmakes it virtually inpossible for any
i ssuer of a pre-approved credit card to prevail in a 8§
523(a)(2) (A) action. And, because the theory does not consider
the debtor’s intent in incurring credit card debt, it is likely
to result in the discharge of fraudul ently-incurred debts,
contrary to the | anguage and purpose of 8§ 523(a)(2)(A). See
Grogan, 498 U. S. at 286-87 (“fresh start” policy of Bankruptcy
Code is for benefit of “honest but unfortunate” debtors, not
perpetrators of fraud); Chevy Chase Bank, FSB v. Briese (In re
Briese), 196 B.R 440, 449 (Bankr. WD. Ws. 1996) (“Wile the
bankruptcy code is to be construed liberally in favor of the
debtor, it is also to be fair to creditors.”).

Moreover, this theory could al so have the unintended
consequence of encouraging irresponsible and di shonest debtors to
go on unrestrai ned spendi ng sprees, until they have exhausted the
credit limts of their accounts, secure in the know edge their
debts will be forgiven in bankruptcy court, as long as they wait
at |l east 60 days before filing the petition. See 11 U S. C 8§
523(a)(2) (O (consuner debt for |uxury goods or services, or cash
advances aggregating nore than $1075, within 60 days before
filing petition presunptively nondi schargeable). Concomtantly,

adoption of this theory undoubtedly would result in increased
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credit costs for mllions of honest card users.

Finally, because Mercer did not rely on this theory or urge
its application, adoption of this theory is especially troubling.
In closing argunent at the trial of the adversary proceeding in
bankruptcy court, Mercer’s counsel stated he was not urging
adoption of the “assunption of risk” theory because “in al
fairness it goes a little bit too far”. And, in her appellate
brief, Mercer inplicitly concedes that, each tinme she used the
card, she nade a representation of intent to pay the debt
i ncurred. Judge Duhé rejects the so-called “inplied
representation” theory urged by AT&T. Under it, with each use of
a credit card, the debtor represents she intends to repay the
anount charged. He does so on the grounds that, in deciding to
extend credit to Mercer before she nmade any representations, AT&T
assuned the risk of non-paynent of charges incurred by Mercer
t hrough her subsequent card-use; and the theory would inproperly
shift the burden of proof in 8§ 523(a)(2)(A) cases, by making the
debtor a guarantor of her financial condition.

The first ground for rejection of AT&T s “inplied
representation” theory is a variant of the nuch-criticized
“assunption of the risk” theory adopted by the Eleventh G rcuit

in First Nat’'l Bank of Mbile v. Roddenberry, 701 F.2d 927, 932-
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33 (11th Cir. 1983).' The Bankruptcy Code should not be
interpreted to require a creditor who investigates a debtor’s
credit history prior to nmaking a pre-approved solicitation, as
AT&T did in this case, to assune the risk of the debtor
commtting fraud in subsequently using the card. “Rather, the
credit card transaction (like any other lending relationship) is
prem sed upon the notion that both parties wll act in good
faith. Thus, the debtor is expected to nmake ‘bona fide wuse of
the card and not engage in fraud.” In re Briese, 196 B.R at 449
(enphasi s added).

Furthernore, the assunption of the risk theory ignores the
nature of credit card transactions. Mre appropriate is the
position of those courts which have viewed “each indivi dual

credit card transaction as the formation of a unilateral contract

YFor criticismof the assunption of the risk theory, see AT&T
Uni versal Card Servs. Corp. v. Searle, 223 B.R 384, 389 (D. Mass.
1998) (theory “advantages the di shonest and deceptive debtor”); In
re Briese, 196 B.R at 449 (theory *“unsatisfactory, primrily
because di shonest debtors nay mani pul ate its nechani cal di stinction
between debts incurred before and after credit privileges are
revoked”; “creditor does not ‘assune the risk’ that the debtor is
di shonest”); Chase Manhattan Bank, N. A v. Ford (Matter of Ford),
186 B.R 312, 318 n.8 (Bankr. N.D. Ga. 1995) (“many courts have
criticized the Eleventh Grcuit’s approach as going to an extrene,
tipping the scales so far in favor of debtors that very fewcredit
card debts will qualify as nondi schargeable”); In re Cox, 182 B.R
at 634 (theory “too judgnental to support a court decision
purporting to apply a statute”); In re Preece, 125 B.R at 477
(theory “places credit card issuers in a virtually inpossible
position wth respect to credit card charges nmade prior to
revocation of the card” (internal quotation marks and citation
omtted)).
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between the card hol der and card issuer consisting of the
follow ng prom se in exchange for performance: the card hol der
prom ses to repay the debt plus to periodically nmake parti al
paynments along with accrued interest and the card issuer perforns
by rei mbursing the nerchant who has accepted the credit card in
paynment”. Anastas v. Anerican Sav. Bank (In re Anastas), 94 F. 3d
1280, 1285 (9th Gr. 1996); see al so AT&T Universal Card Servs.
Corp. v. Searle, 223 B.R 384, 389 (D. Mass. 1998) (adopting
Anastas unilateral contract approach because it "“is consistent
with the notion that a representati on can be nade by words or
conduct and recogni zes representation as inherent in the
transaction” (citing RESTATEMENT ( SECOND) OF TORTS, 8 525, comment b
(1976)).

Mor eover, the assunption of the risk theory is inconsistent
wth the common | aw, as expressed in the RESTATEMENT ( SECOND) OF
TORTS. See RESTATEMENT ( SECOND) OF ToRTS, 8 530(1) (“representation
of the maker’s own intention to do or not to do a particular
thing is fraudulent if he does not have that intention” (enphasis
added)); id., comment c (“intention to performthe agreenent may
be expressed but it is normally nerely to be inplied fromthe
maki ng of the agreenent”). Accordingly, when Mercer used her
AT&T card to make a purchase or obtain a cash advance, she
represented her intent to perform her obligation under the

cardnenber agreenent, i.e., to repay the debt by making at | east
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the m ni mum nont hly paynent.

The second ground relied on by Judge Duhé for rejecting
AT&T' s “inplied representation” theory seens to be based on an
assunption that the theory enconpasses not only a representation
of intent to repay, but also a representation of ability to do
so. See Sears, Roebuck & Co. v. Hernandez (In re Hernandez), 208
B.R 872, 877 (Bankr. WD. Tex. 1997) (rejecting “inplied
representation” theory based on assunption that, under that
theory, card-use represented not only an intent, but also the
ability, to repay); Inre Briese, 196 B.R at 448-50 (rejecting
“Iinplied representation” of intent and ability to pay theory for
reasons simlar to those expressed by Judge Duhé, but hol ding
that, in using card, debtor nmakes express representation —a
“prom se to pay for the credit advanced”); Chase Manhattan Bank,
N.A v. Ford (Matter of Ford), 186 B.R 312, 317 (Bankr. N. D. Ga.
1995) (criticizing “ability-inplying prong” of “inplied
representation” theory).

Even if card-use could be understood as a representation of
not only an intent to repay, but also the ability to do so, the
latter is not actionable under § 523(a)(2)(A). It exenpts from
di scharge “any debt ... for noney ... to the extent obtained by

fal se pretenses, a false representation, or actual fraud,
other than a statenent respecting the debtor’s ... financial

condition”. 11 U S. C. 8 523(a)(2)(A) (enphasis added).
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Accordingly, the representation elenent is properly confined
to enconpassing only a statenment of intent to repay.'? This
makes consi deration of the ability to pay but one of many factors
relevant to whether the representation was fal se and made with

t he subjective intent to deceive.?®

2See In re Renbert, 141 F.3d at 281 (“use of a credit card
represents either an actual or inplied intent to repay the debt
incurred”); Inre Anastas, 94 F. 3d at 1285 (“[w] hen the card hol der
uses his credit card, he nakes a representation that he intends to
repay the debt”); Chevy Chase Bank FSB v. Kukuk (In re Kukuk), 225
BR 778, 785 (10th Cr. B. A P. 1998) (“use of a credit card
creates an inplied representation that the debtor intends to repay
the debt incurred thereby, but does not create any representation
regarding the debtor’s ability to repay the debt”); Anerican
Express Travel Rel ated Servs. Co. v. Christensen (In re
Christensen), 193 B.R 863, 866 (N.D. IIl. 1996) (“debtor’s use of
a credit card is a representation that he or she will pay off the
debt at sone point in the future”); Inre Melancon, 223 B.R at 311
(“IwW hen the card holder inserts the card into an ATM he is, in
one step, asking for a loan and promsing to repay it if it is
obtained”); Inre Reynolds, 221 B.R at 837 (debtor’s use of credit
card is representation of “promse to pay under terns of the
debtor’s contract with the credit card issuer”); Inre Briese, 196
B.R at 450 (“[a]lthough the debtor nay not speak directly to the
credit card issuer when nmeking a purchase or obtaining a cash

advance, there 1is Ilittle doubt that the debtor nakes a
representation — nanely, the promse to pay for the credit
advanced”); Chase Manhattan Bank v. Murphy (In re Miurphy), 190 B. R
327, 332 (Bankr. N.D. Ill. 1995) (“the use of a credit card is a

representation regarding future action”).

13See, e.g., In re Eashai, 87 F.3d at 1091 (considering debtor’s
financial condition, including fact that nonthly expenses exceeded
i ncone when credit card charges nmade, as one factor for inferring
intent to defraud); In re Reynolds, 221 B.R at 839 (debtor’s
“reliance upon ... specul ative financial arrangenents appears to be
a reckless disregard of the truth of his ability to nake the
m ni mum nont hly paynents”); AT&T Universal Card Servs. Corp. V.
Pakdaman, 210 B.R 886, 889 (D. Mass. 1997) (“A debtor’s ability to
repay at the tine he or she incurs indebtedness may of course be
circunstantial evidence on the issue of intent, but it is only one
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In this light, the “inplied representation” theory does not
have the undesirabl e consequence of making the debtor the
guarantor of her financial condition. See Briese, 196 B.R at
450 & n. 16 (“inplied representation” is inappropriate, because
debtor’s card-use “constitutes an actual representation of future
performance”, “nanely, the promse to pay for the credit
advanced”; when ability to pay is not treated as part of the
representation made with card-use, there is no “risk that the
debt or becones the guarantor of his or her financial condition”).

C.

Judge Denni s concl udes correctly, in my opinion, that, each
time she used her AT&T card, Mercer made a representation of an
intent to repay. W part ways, however, because he would affirm
the di scharge on the basis that AT&T failed to prove it actually
and justifiably relied on such representations.

Judge Dennis agrees with Judge Duhé that a credit card
i ssuer cannot justifiably rely on any representati on nmade by a

cardhol der if the card was pre-approved and, prior to card-

factor.”); In re Murphy, 190 B.R at 332 n.6 (ability to pay “is
merely one factor to be considered in determ ning whether the
debtor intended to repay”, but “[a]lone ... does not establish
fraudul ent intent”); Household Credit Servs., Inc. v. Jacobs (Inre
Jacobs), 196 B.R 429, 434 (Bankr. N.D. Ind. 1996) (relying on fact
that, when debtor incurred charges, debtor was unable to pay
mont hly paynents on pre-existing debts and nonthly i ncone was | ess
t han expenses as factor supporting conclusion that debtor
subjectively intended to defraud creditor); Mtter of Ford, 186
B.R at 320 (“debtor’s inability to pay the debt at the tinme that
he incurred it may present indicia of an intent to defraud”).
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i ssuance, the issuer obtained no direct financial information
fromthe debtor. But, in his view, the creditor’s initial
assunption of risk does not prevent it fromjustifiably relying
on future representations if the debtor has established a history
of pronpt paynent. Nevert hel ess, he concludes, as a matter
of law, that, because AT&T received no direct financial
information from Mercer prior to card-issuance, but instead based
its decision to issue the card on the credit bureau screening
process, AT&T assuned the risk that Mercer would not repay the
charges, and could not justifiably rely on her inplied prom ses
to repay loans incurred through her card-use. The “justifiable
reliance” standard applied by Judge Dennis is far nore stringent
than that by Field, which, as Judge Duhé notes, does not require
an investigation. See LA Capitol Fed. Credit Union v. Ml ancon
(I'n re Melancon), 223 B.R 300, 328-29 (Bankr. MD. La. 1998)
(requiring credit card issuer to denonstrate that it exam ned
cardhol der’s credit history before issuing card i nperm ssibly
contradicts Restatenent rule adopted in Field).

In adopting the justifiable reliance standard, Field
“l ook[ed] to the concept of ‘actual fraud as it was understood
in 1978 when that | anguage was added to 8§ 523(a)(2)(A)”, as
reflected in “the nost widely accepted distillation of the commopn
| aw of torts”: the RESTATEMENT ( SECOND) OF TORTS (1976). 516 U. S. at

70. Under the Restatenent, “a person is justified in relying on
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a representation of fact ‘although he m ght have ascertained the
falsity of the representation had he nmade an investigation”

| d. quoting RESTATEMENT ( SECOND) OF TORTS, 8 540). The Court cited
the Restatenent’s illustration that “a buyer’s reliance on th[e]
actual representation [of a seller of land who says it is free of
encunbrances] is justifiable, even if he could have ‘wal k[ ed]
across the street to the office of the register of deeds in the
courthouse’ and easily have | earned of an unsatisfied nortgage”.
| d. (quoting RESTATEMENT ( SECOND) OF TORTS, § 540).

Furthernore, Field pointed out that “contributory negligence
is no bar to recovery because fraudul ent m srepresentation is an
intentional tort”. 1d. (enphasis added). Although
“[jJustification is a matter of the qualities and characteristics
of the particular plaintiff, and the circunstances of the
particul ar case”, id. at 71, this does not nean that, sinply
because AT&T is a large corporation and has the ability to obtain
financial information fromthe debtor, it cannot justifiably rely
on her representation of an intent to repay the charges she
incurred each tinme she used her card.

Field s quotations fromother tort treatises indicate
clearly that the justifiable reliance standard Judge Dennis woul d
i npose is not consistent with the Court’s view of the scope of
that standard. For exanple, 1 F. HARPER & F. JAMES, LAWCOF TORTS 8

7.12, pp. 581-83 (1956), quoted in Field, states:
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[T]he plaintiff is entitled to rely upon
representations of fact of such a character
as to require sone kind of investigation or
exam nation on his part to discover their
falsity, and a defendant who has been guilty
of conscious m srepresentati on can not offer
as a defense the plaintiff’s failure to nake
the investigation or examnation to verify
the sane[.]

ld. at 72 (enphasis added).

Thus, even assum ng AT&T coul d have obtai ned fi nanci al
information directly from Mercer prior to issuing her the card,
t hat does not preclude finding it was justified in relying on the
information it obtained, which raised no “red flag” requiring
further investigation. Mreover, as hereinafter discussed, the
record does not support Judge Dennis’ statenent that the credit
bureau i nformati on obtained by AT&T prior to card-issuance
“included no information as to Mercer’s current financial
condition, solvency or ability to repay the | oans contenpl ated”.
(Enphasi s added.)

At trial, an AT&T bankruptcy specialist testified that the
screeni ng process began six to seven nonths prior to AT&T s
solicitation to Mercer. In the first screening, the credit
bureau produced a |list of prospects based on criteria specified
by AT&T, including total revolving debt, delinquencies,
bankruptcies, judgnents, utilization of existing credit, and

hi storical delinquency periods over 60-90 days. The credit

bureau determned a risk score (“FICO score) for each prospect.
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The FICO score is a credit bureau nodel, devel oped by Fair |saacs
Co., which predicts the probability of an account being
del i nquent for 60-90 days or nore within a one-year period. The
maxi mum possi ble FI CO score is 900; the |owest, 0. AT&T requires
a mnimum score of 680 as a condition for solicitation. Mercer’s
was 735, which AT&T s bankruptcy specialist evaluated as “very
good”.

The list of prospects derived fromthe initial screening was
then referred to an outside vendor. It elimnated prospects who
had requested not to be solicited, duplicates, and prospects
| ocated in high fraud areas. The |ist was then matched agai nst
internal risk and scoring nodels used by AT&T; the list of
prospects retained after that process was then returned to the
credit bureau for a second screening to ensure there had been no
changes in a prospect’s credit standing or credit history since
the first screening.

The prospects who survived this second screening (including
Mercer) received an offer for a pre-approved credit card, as AT&T
is required to do, according to AT&T' s representative, under the
Fair Credit Reporting Act. \Wen Mercer accepted the offer, AT&T
checked the information she supplied on the acceptance formto
ensure it matched the information in its database. Then, a third
credit bureau screening was perforned to determ ne whether there

had been any deterioration in credit history, in which case AT&T
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could either withdraw the offer or offer a lower line of credit.

In the light of that testinony, it is sinply inaccurate to
say AT&T had no information about Mercer’s ability to pay when it
i ssued her a credit card.

Affirmance for the reasons stated by Judge Dennis is al so
i nappropri ate because, although the bankruptcy court correctly
stated the applicable justifiable reliance standard, 220 B.R at
323, it did not correctly apply it in determ ning AT&T did not
actually or justifiably rely on any representations by Mercer.

It held that, even assum ng AT&T actually relied on any
representations by Mercer, such reliance was not justifiable “in
light of the inconplete nature of the credit information obtained
by AT&T”. 1d. at 327. The bankruptcy court suggested that,

“[1]f AT&T does not want its cardholders to use cash advances for
ganbl i ng purposes and wants such uses to be non-di schargeabl e,
why not put a specific restriction on this use in the cardhol der
agreenent”. |1d. at 328. During the trial, the bankruptcy judge

suggested a nunber of questions AT&T shoul d have asked Mercer

before issuing her a credit card.! The court’s opinion and

4The bankruptcy court asked AT&T' s representative why AT&T had
not asked Mercer where she worked, how many chil dren she had, and
whet her she was married; and why it did not prohibit cardhol ders’
use of ATM nmachi nes at casinos. At the conclusion of the adversary
proceedi ng, the court suggested that, in addition to relying on
credit bureau information and FI CO scores, credit card conpanies
coul d ask whet her, anong ot her things, the debtor: has any probl em
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remarks reflect it inposed a nuch higher standard than
justifiable reliance.
| nst ead, whether AT&T actually and justifiably relied on
Mercer’s representations of intent to pay through her card-use is
a question of fact. See Coston v. Bank of Malvern (Matter of
Coston), 991 F.2d 257, 260 (5th Gr. 1993) (en banc) (pre-Field
case holding that reasonable reliance is question of fact). The
bankruptcy court, applying the correct |egal standard, should
make that determ nation on renmand.
Judge Dennis further concludes that nothing in AT&T s

experience with Mercer as a cardhol der, subsequent to card-
i ssuance, could justify a belief it had acquired a nore
substantial basis for its reliance upon her representations than
it had when it issued the card. |In support, he cites the
follow ng factors:

(1) fourteen of Mercer’s transactions were

cash | oans, several of which were nade within

a casino; (2) Mercer borrowed the nmaxi mum

cash advance anount within thirty one days

after receipt of the card; (3) Mercer had

devel oped no history of paynent or good

standing with [ AT&T] (Mercer had only made

one paynent of $25); [and] (4) nineteen days

after issuance, [AT&T]’'s own conputer had
red-flagged the use of Mercer’s credit card

w t h ganbl i ng; owes any ganbling debts; has had any ganbling | osses
or wi nnings over the |ast several years; has other credit cards
and, if so, the balance due; has a savings account and, if so, the
bal ance; has a second job and, if so, why. The court suggested
further that credit card conpanies should be required to exercise
due diligence.
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for excessive transactions.

Judge Dennis states that he does not find that the cited
“factors caused AT&T' s reliance to be unjustified, but rather,
that they do not nake AT&T's otherw se unjustified reliance
justifiable”. AT&T does not, however, rely on any of the factors
cited by Judge Dennis to denonstrate justifiable reliance. In
any event, as hereinafter discussed, none of the cited factors
supports a conclusion that AT&T did not actually or justifiably
rely on Mercer’s representation, each tine she used the card,
that she intended to repay the charge incurred.

1. Fourteen transactions were cash | oans, several of which
were made within a casino. Although Mercer used the card to
obtain 14 cash advances, only four (three on 23 Novenber and one
on 24 Novenber, totaling approxi mately $1350) could be identified
as occurring within a casino; nine (one on 28 Novenber, three on
1 Decenber, three on 10 Decenber, and two on 11 Decenber,
totaling approxi mately $1300) are shown as havi ng been obtai ned
froman automatic teller machi ne at Peopl es Bank, 676 Bayview,
Bil oxi, Mssissippi; and one ($81 on 28 Novenber) is shown as
havi ng been obtained from“STB SO. M SSIS’, at 854 Howard,

Bil oxi, M ssissippi. In any event, the fact that sone of the
cash advances were obtained at a casino is irrelevant in
determ ning whet her AT&T justifiably relied on Mercer’s

representation that she intended to repay those loans. |In the
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first place, the billing statenment reflects that, although the
advances were obtained by Mercer at the casino on 23 and 24
Novenber, they were not posted until 27 Novenber. As AT&T s
representative explained at trial, the date a transaction is
posted to a cardhol der’s account is the date AT&T receives an
el ectronic transfer notification fromthe clearing bank. There
was no evidence that AT&T had the ability to instantaneously
determ ne, at the time Mercer inserted her card into the ATM
that she was in a casino.

Moreover, there is no basis for, as a matter of | aw,
treati ng cash advances obtained at casinos differently from cash
advances obtai ned at other |ocations, such as banks or stores.

Al t hough Mercer testified that she used all of the cash advances
obt ai ned from AT&T for ganbling, she obtained many of themat a
bank rather than a casino. Mreover, the trial testinony
established that AT&T has no control over ATM Il ocations and is
not affiliated with the entity which operated the casino ATM from
whi ch Mercer obtained cash advances.

The record contains no enpirical or other evidence to
support a rule precluding credit card issuers fromjustifiably
relying on a cardholder’s prom se to repay a cash advance sinply

because it was obtained within a casino.! Combn sense suggests

®Some courts have criticized the credit card industry for
all owi ng debtors to use credit cards at casi nos, and have hel d that
credit card issuers cannot justifiably rely on representations of
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that not everyone who uses a credit card to obtain a cash advance
at a casino does so in order to obtain noney for ganbling, or
does so because she is losing and has no ot her source of funds
wth which to ganble. For exanple, if given a choice, sone m ght
consider it safer or nore convenient to enter a casino to obtain
cash, rather than do so at an ATM outside a bank, where there is
no security and far greater potential for being robbed. O,
soneone mght be in a casino hotel because a convention is being
held there or entertainment provided and, without using it for
ganbling, obtain a cash advance at an ATMin the casino to use
for various nonetary needs, such as dining. |In short, obtaining
cash fromsuch an ATM does not automatically translate into that
cash being used for ganbling.

2. Mercer borrowed the maxi mum cash advance anmount w thin
31 days after receipt of the card. This factor supports, rather

than detracts from finding justifiable reliance. Mercer used

intent to pay when their cards are used to obtain cash advances at
casinos. See, e.g., Inre Melancon, 223 B.R at 329 & nn. 42, 43
(noting “obvious stupidity of an institutional policy that
sanctions the decision to lend noney in a casino to borrowers who
ganble and are willing to do so with sonebody el se’s noney”; “[i]f
a lender allows a holder to borrow noney inside a casino, then the
| ender nust be charged with two bits of information: the noney
w Il be used for ganbling, and either the borrower has been | osing
or he has no noney of his own with which to ganble”; “[a] creditor
that lends noney inside a casino is not justifiably relying on
anything”); Inre Reynolds, 221 B.R at 840 (“[c]redit card issuers
whi ch al | ow cash advances on ATMs i n ganbling casi nos are on notice
their custoners may use the noney to ganble, and presumably that
sone ganbl ers may be poor credit risks”).
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her available credit within the first billing cycle, before she
received her first statenent, giving AT&T no opportunity to

eval uate her creditworthiness based on a history with it. Up
until 11 Decenber, the |last day Mercer used the card, when she
exceeded her $3,000 credit limt by approximtely $186, her card-
use was within the terns of the cardnenber agreenent. By using
the card, she signified her acceptance of the terns of that
agreenent, including the termwhich required her to repay AT&T.
The AT&T representative testified that, as |ong as a cardhol der
is using the card in accordance with the terns of the cardnenber
agreenent, AT&T is obligated to honor it.

3. Mercer had devel oped no history of paynent or good
standing with AT&T. As stated, Mercer exhausted her credit limt
during the first billing cycle. Requiring that a cardhol der have
a history of tinely paynents before the issuer can justifiably
rely on the cardhol der’s representation of an intent to pay would
result in the discharge of all credit card debt incurred by
cardhol ders within at |least the first nonth of use. Such a rule
woul d encourage irresponsi bl e and di shonest debtors to “max out”
their credit limts within the first billing cycle in order to
precl ude nondi schargeability. It could also have the unintended
consequence of spurring credit card issuers to establish such | ow
credit limts that credit cards woul d serve no useful purpose to

many card users.
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4. N neteen days after issuance, AT&T's own conputer had
red-flagged the use of Mercer’s credit card for excessive
transactions. 16

This factor is not particularly relevant. AT&T s
representative testified that: the account was reviewed by an
AT&T enpl oyee, who determ ned that the transactions were not
egregi ously excessive and cleared Mercer’s account for further
use; and, because the charges were within the terns of the
cardnenber agreenent, AT&T was obligated to honor it. Reliance
on this factor could encourage prudent credit card conpanies to
cancel cards when cardhol ders use themfrequently within the
first billing cycle, regardless of whether such use did not
exceed the cardholder’s credit limt.

D.

Based on the foregoing reasons, this case should be renmanded
to the bankruptcy court. Continuing to use § 523(a)(2)(A) actual
fraud as the tenplate, the follow ng considerations for each of
its five elenments should cone into play. Again, the five
el enents for such actual fraud are: (1) the debtor nade

representations; (2) when made, she knew they were false; (3)

1The bankruptcy court misstated that Mercer’'s account was
fl agged for excessive transactions nine days after issuance. See
AT&T Uni versal Card Servs. v. Mercer (In re Mercer), 220 B.R 315,
320 (Bankr. S.D. Mss. 1998) (stating AT&T representative testified
Mercer’s account was flagged for excessive use on 19 Novenber
1995) .
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they were nmade with the intent to deceive the creditor; (4) it
actually and justifiably relied on them and (5) it sustained a
| oss as a proximate result of them

For the first element, | would hold that, on each occasion
Mercer used her AT&T credit card to nake a purchase or obtain a
cash advance, she expressly represented to AT&T her intent to
repay the anmount charged, in accordance with the terns of the
cardhol der agreenent, by at |east naking the required m ni num
paynent .

For the second and third el enents, the bankruptcy court did
not consi der whether Mercer’s representations were fal se when
made, or whether she made themw th the subjective intent to
decei ve AT&T. For such factual determnations, all of the facts
and circunstances surrounding Mercer’s card-use shoul d, of
course, be considered. Because a debtor rarely wll admt credit
card debt is incurred with the intention of not repaying it, the
bankruptcy court shoul d consi der objective evidence of her state

of mnd. | consider especially relevant her testinony that:

"See, e.g., In re Eashai, 87 F.3d at 1090 (“Since a debtor wll
rarely admt to his fraudulent intentions, the creditor nust rely
on [objective factors] to establish the subjective intent of the
debt or through circunstantial evidence.”); Ctibank (S.D.), N A v.
M chel, 220 B.R 603, 606 (N.D. Ill. 1998) (“Qobviously the court
must consi der objective evidence that is probative of the debtor’s
intent to repay in addition to considering the debtor’s deneanor,
but the ultimate inquiry still seeks to determne the debtor’s
subjective intent”); Inre Briese, 196 B.R at 451 (because it is
“difficult, if not inpossible, for a plaintiff to present direct
evidence of a debtor’s intent to deceive[,] ... courts my
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when she used the AT&T card, she did not have enough i ncone from
her enploynent to pay all of her living expenses and make the
m ni mum paynents on all of her credit cards; and she intended to
use ganbling wi nnings to neet those expenses. !®

For the fourth elenent, and as stated, the bankruptcy court
applied an incorrect legal standard in finding AT&T did not
actually and justifiably rely on any representations by Mercer.
| would use the standard of justifiable reliance applied in the
Ninth Crcuit: “the credit card issuer justifiably relies on a
representation of intent to repay as long as the account is not
in default and any initial investigations into a credit report do

not raise red flags that would nmake reliance unjustifiable”. In

legitimately utilize circunstantial evidence to ascertain debtor’s
intent”).

8See In re Melancon, 223 B.R at 336-41 (discussing at length
whet her ganbl ers who hope to repay debts with ganbling w nnings
have requisite intent to repay, and concluding that, although

debtor “like all other ganblers, nmay have hoped that she would wn
a lot of noney, ... [she] never intended to repay the cash
advances”); In re Jacobs, 196 B.R at 434 (subjective intent to

decei ve established by proof that debtors obtained cash advances
and purchases when they were unabl e to pay nonthly paynents on pre-
exi sting debts and when their nonthly income was |less than their
mont hly expenses; they were in default on other debts when they
incurred debts at issue, thus putting thenselves in position of
i nsol vence; and they had in excess of $45,000 in secured debt when
they began to incur debt at issue); In re Preece, 125 B.R at 478
(debtor’s professed intention to repay cash advances charged to
credit card not held in good faith because he knew he did not have
ability torepay them “[a] debtor cannot ignore the reality of his
financial situation and still maintain that he has a ‘good faith
intent’ to repay”).
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re Anastas, 94 F.3d at 1286 (enphasis added).?®

That standard is appropriate because it “recogni zes the
uni que nature of credit card transactions, the ability of a
cardhol der to mask an actual financial condition by making
m ni mum paynents from what ever sources, and the credit card
i ssuer’s lack of access to the cardholder’s present financial
condition at the point of each transaction”. See Searle, 223
B.R at 391 (adopting Ninth Grcuit’s justifiable reliance
standard). Facts relevant to that inquiry include: (1) AT&T s
decision to offer Mercer a pre-approved credit card was based on
an exam nation of her credit history —tw ce before she accepted
the offer, and again after she accepted the offer and before it

sent a card to her; (2) the terns of the cardnenber agreenent,

%Judge Dennis criticizes ny quotation fromln re Anastas for the
Ninth Crcuit’s justifiable reliance standard, stating it is dictum
and “not a conplete or conprehensive statenent of the N nth
Circuit’s jurisprudence on justifiable reliance”. |In stating the
standard, In re Anastas cited In re Eashai, 87 F.3d at 1091, in
which the discussion of justifiable reliance was not dictum
Moreover, in a subsequent decision, the Ninth Grcuit quoted that
sane | anguage fromln re Anastas in describing its standard. See
Anmerican Express Travel Related Servs. Co. v. Hashem (In re
Hashem ), 104 F.3d 1122, 1126 (9th Gr. 1996) (quoting In re
Anastas, 94 F.3d at 1286). In stating that | would adopt this
standard, is not nmy intention to provide a conplete or
conprehensive statenent of the Ninth Crcuit’s jurisprudence on
justifiable reliance. Cbviously, if a cardhol der has established
a history of paynents with the creditor, justifiable reliance wll
be easier to prove. But, | do not interpret the NNnth Grcuit’s
jurisprudence to require such a history; and, as discussed supra,
| would not hold that the absence of such a history precludes
finding justifiable reliance.
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whi ch provided that Mercer’s card-use signified her acceptance of
those terns, including the requirenent that she repay the charges
incurred, by at |east nmaking the m ninum nonthly paynents; and
(3) Mercer’s exhausting her available credit Iimt wthin the
first billing cycle, within the scope of the cardnenber agreenent
and before AT&T had any reason to suspect that she woul d not
repay the charges.

Finally, for the fifth elenent, | would hold that AT&T s
| oss (the unpaid charges) was proxi mately caused by its reliance
on Mercer’s prom se, each tine she used the card, to repay the
charge incurred. ?

For the foregoing reasons, | respectfully dissent and urge

en banc consideration of this quite inportant case.

20See Pakdaman, 210 B.R at 890 (“issuer’s extension of credit
constitutes both actual reliance and danages”); In re Mel ancon, 223
B.R at 326 (in using credit card, debtor represents intent to
repay; representation is made with intent to cause issuer to
provide credit; and representation is cause in fact of issuer’s
decision to provide credit); AT&T Universal Card Servs. Corp. V.
wng (In re Wng), 207 B.R 822, 832 (Bankr. E. D. Pa. 1997)
(creditor proved it sustained | oss as proximte result of debtor’s
representations by establishing that, as direct result of debtor’s
use of credit card, debtor incurred debt that has not been paid).
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