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EDITH H JONES, G rcuit Judge:

The issue in this case i s whet her an agreenent between an
injured | ongshoreman’s attorney, the enployer, and its insurance
carrier is enforceabl e where the enpl oyee di ed before a settlenent

application conforming to LHWA regulations was prepared or

District Judge of the Wstern District of Louisiana,
sitting by designation.



execut ed. We affirm the decision of the Benefits Review Board
(“BRB") that no valid settlenent agreenent existed pursuant to
section 8(i) of the Longshorenen and Harborworkers Conpensation
Act, 33 U.S.C. § 908(i) (1994).
BACKGROUND

Johnni e Henry suffered a severe injury to his left hand
while enployed by Caribbean in 1984.1 Cari bbean, through its
i nsurer, paid his nedical care and benefits for several years. \Wen
t he benefits paynents ceased, Henry filed a claimw th the Benefits
Revi ew Board. Caribbean was unsatisfied with the award of tota
permanent disability and appealed to this court, while it paid the
requi red periodic anounts to Henry. The parties stayed the appeal
to di scuss settlenent, but when no settl enent appeared forthcom ng,
they requested a briefing schedule fromthe court. On Novenber 22,
1993, five days after this request, Caribbean faxed to Henry’s
counsel an offer to settle the future conpensation and nedica
clainms for $180,000 and attorneys fees for an additional $20, 000.
That sane day, via facsimle, Henry' s attorney confirnmed acceptance
of the lunp sumsettlenent offer.

Unbeknownst to Respondents, Henry had died — of causes
unrelated to his hand injury — the day after the settlenent faxes

were exchanged. In their ignorance, the Respondents reconfirned

. As used herein, “Caribbean” or “Respondents” refers both
to Cari bbean and its insurer American Mtorists |Insurance Conpany.
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the settl enment on Novenber 29, agreeing to prepare the application
required by Section 8(i) to secure approval by the District
Director. The parties jointly noved for a remand fromthe Fifth
Circuit to the District Director to conplete the settlenent.
Henry’s attorney notified the respondents of Henry's
deat h i n Decenber and suggested opening a successi on and executi ng
settlenment through Henry’s son. A week l|ater, Caribbean wote a
letter to the District Director advising that it intended to
wthdraw from the undocunented and unapproved settlenent.
Countering Respondents’ notice of final paynent to the D strict
Director, Henry's attorney noved to enforce the settlenent

agreenent, relying upon this court’s decision in Qceanic Butler,

Inc. v. Nordahl, 842 F.2d 773 (5th Cr. 1988). The Respondents

sought sunmary disposition of the notion. An ALJ denied Henry’s
not i on. The BRB affirnmed the decision, and Henry’'s w dow has
tinmely appealed to this court.
DI SCUSSI ON

Henry’s wi dow contends that the BRB erred i n concluding
that no enforceable settlenent agreenent existed with Caribbean
and, alternatively, that the District Director should have required
Caribbean to execute the docunents necessary to secure
adm nistrative approval of the settlenent. The Departnment of
Labor, siding wwth Ms. Henry, further suggests that if Caribbean

were to refuse to participate in preparing a settlenent



application, the District Director shoul d aut hori ze Henry’ s counsel
to do so on behalf of all parties.

These contentions raise |egal questions reviewable by
this court de novo. The Departnent of Labor, however, invokes
Chevron’s rule of judicial deference to adm nistrative authorities?
to shield its novel approach to the LHWA and the regul ations
governi ng conpensation settlenents thereunder.

Expl ai ning how the settlenent in this case fell short of
ordi nary procedures attendant to Section 908(i) settlenents goes a
long way to justify the BRB s decision. Li ke many enpl oyee
conpensati on prograns, LHWCA requires adm ni strative supervi si on of
the settlenent of clains. Thus, a deputy conm ssioner or
adm nistrative | awjudge “shall” approve a settlenent withinthirty
days of its submssion unless it is “inadequate or procured by
duress.” 33 US.C 8§ 908(i)(1). The enpl oyer’s and insurance
carrier’s liability for benefits shall not be di scharged unl ess the
“application for settlenent” is so approved. |d.

Regul ations describe how the settlenent is conpleted.
All parties nust sign a “settlenent application,” a “self-
sufficient docunent which can be evaluated wthout further
reference to the admnistrative file.” 20 CF. R 8 702.242(a).

The contents of the settlenent application are conprehensively

2 Chevron U.S.A., Inc. V. NRDC, 467 U.S. 837, 104 S. Q.
2778 (1984).




prescribed, as enphasized by the provision's title — “Information
Necessary for a Conplete Settlenent Application.” Id.3 The
regulations forbid an adjudicator to approve or disapprove a
settlenment agreenment wuntil a conplete application, fulfilling
section 702.242, has been submtted to him Sections 702.243(a)

and (b).

3 See 20 C.F.R 8§ 702.242(b):
(b) The settlenent application shall contain the follow ng:

(1) A full description of the terns of the settlenent which
clearly indicates, . . . the anounts to be paid for conpensation
medi cal benefits,

(2) The reason for the settlenent, and the issues which are in
di spute, if any.

(3) The claimant’s date of birth and, in death clains, the nanes
and birth dates of all dependents.

(4) Information on whether or not the claimant is working or is
capabl e of working. This should include, but not be l[imted to, a
description of the claimant’s educational background and work
history, as well as other factors which could inpact, either
favorably or unfavorably, on future enployability.

(5 A current nedical report which fully describes any injury
related inpairnment as well as any unrelated conditions. Thi s
report shall indicate .

(6) A statenent explaining howthe settlenent anount i s consi dered
adequat e.

(7) . . . an item zation of the anobunt paid for nedical expenses
by year for the three years prior to the date of the application.

(8) Information on any col |l ateral source avail abl e for the paynent
of nedi cal expenses.



The interest of the enployee and admnistrative
conveni ence are served by these “paternalistic” regulations. See
Nordahl, 842 F.2d at 781. The prescription of a self-sufficient
stipulation, signed by all parties, enables the enployee to know
all that he needs to know about his case, his nedical and any
disability conditions, and the anounts of benefits he will receive.
It is inportant for a claimant to be able to review the rel evant
information at one tinme. The Section 8(i) agreenent acconplishes
full disclosure for his benefit. Simlarly, such a format
facilitates effective, protective review by the adjudicator. The
prescribed settlenent application is the sine qua non of the
regul ations, which carry out the statutory intent.

Henry never executed a settlenent agreenent wth
Respondents that conplied with 8§ 908(i) and the foregoing
regul ati ons. The nost that can be said here is that Henry’'s
counsel, acting within his client’s alleged del egated authority,
accepted a settlenent offer transmtted by Carri bean t he day before
Henry died. Even if all the information necessary to conplete a
settlenment application existed in the admnistrative files, as
Henry’s counsel asserts, a reference to the files is insufficient
under the regulations, which require a settlenent agreenent to be
a “self-sufficient docunent.” More inportant, of course, is that
W t hout Henry’s signature, no fully conpliant application could be

filed. The Board reasonably relied upon the conprehensiveness of



t he procedure provided in the regul ations, and the insufficiency of
Henry’ s counsel’s agreenent wth Cari bbean for conpli ance purposes,
in concluding that no valid and enforceabl e agreenent exi sted.

According to Ms. Henry, however, the BRB s straight-
forward logic fails to account for this court’s hol ding in Nordahl,
which held enforceable a settlenent application that had been
executed and submtted by the claimant and all other parties but
| acked adm ni strative approval at the tine of the enpl oyee’ s deat h.
As the BRB expl ai ned, Nordahl is distinguishable fromHenry’s case
on its facts:

It is undisputed in the instant case that a

formal settl enent docunent was never prepared,

that no settlenent application was signed by

t he parties, and t hat no settl enent

application was submtted for approval in

accordance with 8§ 8(i) and the inplenenting

regul ations prior to the enployee’ s death, a

meeting of the mnds wth respect to the

settl enent anount notw thstandi ng.”

Henry v. Coordinated Caribbean Transport, 32 B.RB.S. 29, 31

(1998).

Wiile mnimzing this distinction, Ms. Henry urges
Nordahl’s enphasis on the asymretric obligations of an enployer
(and its insurer) and enpl oyee under LHWCA. 842 F.2d at 778. She
points to Nordahl’s exposition of a general rule:

Setting aside for the nonent the problem

exenplified by the present case (the

claimant’s death after execution of the

settl enent agreenent but before approval), the

LHWCA's provisions thus require different
analyses of the parties’ rights wunder a



settl enent agreenent . [ The claimant’s
obligation under the contract cannot becone
bi ndi ng wi t hout adm nistrative approval.]

The insurer’s obligation wunder the

agreenent -- to pay the designated sum in
exchange for a release of the liability that
otherwise result under the Act’'s terns -- is

not rendered invalid by anything in the LHWCA
Id. at 779. This correct statement of the structure of LHWCA

regardi ng settlenents begs the question critical to Henry's case,

which is, what constitutes a binding settlenent. Taken in full
context, Nordahl discusses wthdrawal rights only in ternms of a

settl enent that has been executed pursuant to the regulations and
submitted for adm nistrative approval. See Id. at 779-81.% Thus,
Nor dahl does not support the enforcenent of agreenents that have
been made in principle anong the parties but have not been

docunent ed according to the regul ations and | ack a sel f-sufficient

4 For instance, the court states:

This disparity [between the positions of
claimant and enployer] leads directly to the
gener al admnistrative construction that,
absent contrary provisions in the contract,
executed settlenent agreenents submtted for
adm ni strative approval are binding upon the
enpl oyer or insurer and not subject to
rescission at their election; on the other
hand, the agency feels that such submtted
settlenents are not binding upon clainmants,
and are subject to rescission by them wuntil
approved, because of the statutory asymretry
of treatnent.
842 F.2d at 781 (enphasis added).
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settl enent agr eenment t hat can fulfill the purposes of
adm ni strative review.?®

If Ms. Henry’ s and t he Labor Departnent’s interpretation
of Nordahl were correct, a District Drector would require
authority to enforce specific performance of inproperly docunented
settl enment agreenents, to conpel enployers and their insurers to
participate in the preparation of settlenment applications, and even
to allow enployees’ counsel unilaterally to prepare, sign, and
submt settlenent applications. |ndeed, petitioners cite Nordah
-- and only Nordahl - for the grant of such authority to the
District Drector. The absence of any statutory or regulatory
mandate for the desired relief is telling. Section 908(i)
authorizes a limted role for the adjudicator, requiring himto
approve settlenents or applications for settlenents unless they are
i nadequat e or procured by duress. The regul ati ons governi ng agreed
to settlenents, 20 C F.R 88 702. 241- 243, enabl e an adjudi cator to
assess the settlenent wunder the statutory criteria; these
regul ati ons contain no standards for determ ni ng when a settl enent
has been “agreed to” apart from the filing of a fully-signed

appl i cation.

5 Ms. Henry also attenpts to rely on the statenent in
Nor dahl that an enpl oyer can protect itself fromthe possibility of
a claimant’s death prior to settlenment approval by inserting
appropriate conditional |anguage into the settlenent agreenent.
842 F.2d at 780, n.6. The BRB responded to this contention
definitively: the enployer could hardly have i ncl uded such | anguage
w thout a formal agreenent in which to place it.



That a proper settlenent application is the trigger for
adm nistrative approval is evident because, according to the
regul ations, the thirty-day approval period is tolled pending
recei pt of a conplete application. The adjudicator can do not hing
to approve or di sapprove settlenents under the regul ati ons w t hout
a proper application. Wen antecedent questions arise concerning
t he exi stence or scope of an undocunented settl enent agreenent, no

enf or ceabl e agreenent had been reached. Conpare Fuller v. Matson

Termnals, 24 B.RB. S. 252 (1991) (no valid settlenent agreenent

pursuant to Section 8(i) wthout a docunent conformng to the

regul ations and signed by the parties) with Nelson v. Anerican

Dredging Co., 143 F. 3d 789, 792-93 (3d Cr. 1998) (no enforceable

settl enment agreenent, where parties only “agreed in principle” and
failed to conplete 8 8(i) stipulation). W may not defer, even
under Chevron, to a proposed admnistrative interpretation that has
no statutory or other support. The District Director could not
enforce an agreenent that was not docunented according to the
regul ati ons, and he was not enpowered to conpel the filing of a
8§ 8(i) settlement application under these circunstances.

The result reached in this case is not unjust generally
or specifically. It conports with the LHACA and its regul ati ons.
Further, Caribbean paid Henry all the conpensation he was owed

during his lifetinme; a settlenent would only have covered future
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disability. The BRBdid not err infailing to enforce a settlenent
unsi gned by Henry and nonconpliant with the regul ati ons.

The Board' s deci sion and order are AFFI RVED
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