REVI SED - OCTOBER 16, 2000
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-60019

CARL DANI EL LOCKETT,
Petitioner - Appell ee-Cross-Appellant,
ver sus

JAMES V. ANDERSON, Superintendent,
M ssissippi State Penitentiary,

Respondent - Appel | ant - Cross- Appel | ee.

Appeal fromthe United States District Court for the
Southern District of M ssissippi

Oct ober 13, 2000
Before JOLLY, BENAVIDES, and DENNI'S, Crcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

W have an appeal by the State and a cross-appeal by the
petitioner in this death penalty case, which arises fromthe state
courts of Mssissippi. W should first note that the appellant,
Carl Daniel Lockett, killed two persons, M. Cal houn (Case #1), and
his wife, Ms. Calhoun (Case #2), for which he was separately
tried, separately convicted, and separately sentenced. He is
t herefore under two death sentences, which have been consoli dated

in this federal habeas proceeding. This appeal is from the



district court’s judgnent in the consolidated case granti ng habeas
relief in each of the state court cases. The district court set
aside the conviction (and hence the death sentence) in each case
because the indictnents were defective in that they failed
adequately to allege the crine of capital nurder under recent
M ssi ssi ppi case | aw. W have reached a result different fromthat
of the district court and hold only that resentencing is required.

Thi s appeal becones sonmewhat confusing, not only because we
have two separate and distinct state court cases, but al so because
we have two separate orders entered by the district court in this
consol i dated federal case: the October order granting relief in
Case #1 as to the death penalty only and denying all habeas relief
in Case #2; and the Decenber order, on rehearing of the Cctober
order, which granted--on new grounds relating to the defective
indictnments--relief in each case, both as to conviction and
sentence. W w Il have to address both orders as they relate to
each state court case.

Sonme issues are common between the two cases; sone issues
apply only to one. Wth respect to the common i ssues, we reverse
the district court’s ruling that the faulty indictnents require
habeas relief. Consequently, we hold that the conviction for
capital nurder in each case satisfies constitutional standards.

However, in each case we uphold the district court’s judgnents to



the extent that they recognize that Lockett be resentenced. I n
Case #1, in which the district court first entered judgnent
requiring resentencing, we nust all owthe judgnent to stand because
the state has failed to appeal that judgnent. |In Case #2, we grant
habeas relief, which requires that Lockett be given a new
sentencing hearing. W do so because Lockett’s counsel failed to
conduct a constitutionally adequate investigation into the
available mtigating evidence which, if presented, would have
created a reasonable probability that an objectively reasonable
juror would decide that death was not the appropriate penalty for
the nurder of Ms. Cal houn, notwithstanding its cold and nercil ess
cruelty.

In the cross-appeal, Lockett appeals from the October order
that rejected all of his clains in each case except for granting
relief fromthe death sentence in Case #1. W affirmthe district
court’s October order in all respects in which it deniedrelief to

Lockett.

I
W first describe briefly Lockett’s nurder of John and
Geral di ne Cal houn. Lockett invaded the Cal houn’s hone in Puckett,
Ranki n County, M ssissippi, on the norning of Decenber 13, 1985.

Havi ng wat ched M. Cal houn | eave the house with the Cal houns’ two



sons, Lockett broke into the hone and took Ceraldine Calhoun
captive. There, he lay in wait for John Cal houn. Wen M. Cal houn
entered his famly’'s hone, Lockett anbushed him He shot hi mfour
times with a .32 caliber pistol.? After killing M. Calhoun,
Lockett forced Ms. Calhoun to strip her husband of his wallet,
i gnoring her pleas that he end her own |ife quickly. Lockett then
forced Ms. Calhoun into the Cal houn’s commandeered car and drove
t o an abandoned chi cken house, owned by his grandnother. There, he
executed Ms. Cal houn with two .22 caliber rifle shots to her head.
Lockett stripped the Cal houn’s car for various parts, hid those
items in the chicken house, wal ked through the woods to his hone,
and fell asleep.

The next day, follow ng obvious clues pointing to himas the
killer, the authorities arrested Lockett. After his arrest,
W t hout assistance of counsel, Lockett confessed fully to his
actions. Wth respect to Lockett’s confession, the M ssissippi
Suprene Court said only this: “After waiving his rights at the

Rankin County Sheriff’'s office, Lockett confessed. Subsequently,

!Rel evant to whether this act was “especially heinous,” the
M ssi ssippi  Suprenme Court described Lockett’s shooting of M.
Cal houn in the follow ng manner: “As M. Cal houn wal ked t hrough
the front door, Lockett |aunched a volley of gunfire fromthe .32
pi stol. Although M. Cal houn was struck by the first shot, Lockett
fired 3-4 nore tines.” Lockett v. State, 517 So.2d 1317, 1320
(M ss. 1988).




anot her waiver was nmade and Lockett tendered a conplete tape-
recorded account of the crine.”

Separate juries convicted Lockett after individual two-day
trials spaced one nonth apart. The nurder trial of M. Cal houn
started April 1, 1986, and the jury returned a verdict of guilty of
capital nmurder on April 2, 1986. Lockett was represented by the
sane trial counsel for both trials. H's attorney presented a very
bri ef defense; he gave no openi ng statenent and put no w tnesses on
the stand. At the sentencing phases of each trial, which will be
explored nore fully, Lockett’s counsel put four famly nenbers on
the stand in Case #1, and one in Case #2.

I

Not wunlike other capital cases, this appeal has a |engthy
procedural history. On Septenber 30, 1987, on automatic review, the
M ssi ssippi Suprene Court affirmed Lockett’s conviction for the

murder of M. Cal houn. See Lockett v. State, 517 So.2d 1317 (M ss.

1987). The state suprenme court denied Lockett’s petition for
rehearing on January 13, 1988. The United States Suprene Court
deni ed Lockett’s petition for wit of certiorari on June 20, 1988.
See 487 U. S. 1210 (1988). Subsequently, the M ssissippi Suprene
Court denied Lockett’s notion for post-conviction relief. See

Lockett v. State, 614 So.2d 888 (M ss. 1992). Lockett’s petition

for wit of certiorari to this denial was also rejected. See 510



U S 1040, 114 S.C. 681, reh'g denied, 510 U S 1173, 114 S. C

1212 (1994). Thereafter, the M ssissippi Suprene Court rejected
Lockett’s second application for state post-conviction relief on
April 13, 1994, deemng it to be time barred and a successive

petition. See Lockett v. State, 656 So.2d 68 (M ss. 1995).

Lockett’ s conviction and appeals with respect to the nurder of
Ms. Cal houn followed a simlar path. Convicted and sentenced on
May 6, 1986, Lockett’'s automatic appeal to the M ssissippi Suprene

Court was rejected on Septenber 30, 1987. See Lockett v. State, 517

So.2d 1346 (M ss. 1987). Lockett’s petition for wit of certiorari
tothe United States Suprenme Court was rejected. See 487 U. S. 1210,
reh’g denied, 487 U S. 1250 (1988). Thereafter, the M ssissippi

Suprene Court denied post-conviction relief, see Lockett v. State,

614 So.2d 898 (M ss. 1992), and the United States Suprene Court
denied the petition for wit of certiorari. See 510 U. S. 1040, 114
S.C. 681, reh’g denied, 510 U. S. 1173, 114 S.C. 1212 (1994).
Lockett then sought habeas relief in the federal district
court. In an order entered Cctober 16, 1997, the district court
initially denied in part and granted in part Lockett’s habeas
petition. In that order, the district court reversed Lockett’s
sentence with respect to M. Cal houn’s nurder only, hol ding that the
“especially heinous” instruction was inproperly given on the facts

of the case. Follow ng Lockett’s tinely notion to alter or anend,



the district court reversed the convictions and sentences of both
M. and Ms. Calhoun, but this time the district court took a
different tact. In an order entered Decenber 16, 1997, the district
court concluded that the recently decided state suprene court

deci sion, State . Berrvhill, supra, 703 So.2d 250, issued

Cct ober 23, 1997, neant that the indictnent in each case was fatally
defective, and that this decision retroactively applied to these
1986 convictions. The district court therefore granted habeas
relief as to both convictions (and hence to the death sentences as

wel 1).

11
Lockett filed his federal petition for wit of habeas corpus
on Novenber 20, 1995, prior to the enactnent on April 24, 1996, of
the Anti-Terrorism and Effective Death Penalty Act of 1996
(“ AEDPA") . Therefore, the AEDPA does not apply to Lockett’s

petition. See Lindh v. Mirphy, 521 U S. 320, 326-27 (1997). W

therefore apply pre-AEDPA standards to the issues raised in this

case. See G een v. Johnson, 116 F.3d 1115, 1119-20 (5th G r. 1997).

|V
We first consider whether we have jurisdiction to review the
State’s challenge to the district court’s Qctober 1997 order, which

only vacated Lockett’s death sentence for the nurder of John



Cal houn. As we have noted, the district court reversed this
conviction on the grounds that the “especially heinous, atrocious,
or cruel” aggravating circunstance i nstruction should not have been
given to the jury, finding that there was i nsufficient evidence for
any rational trier of fact to conclude that the circunstance was
appl i cabl e.

We think that the State has wai ved any appeal of this October
ruling. The only notice of appeal the State has filed is limted
onits face to the district court’s Decenber order. It states quite
specifically:

[ T] he Respondents . . . hereby appeal . . . from the

Order granting the petition for wit of habeas corpus

vacating two capital nurder convictions and sentences of

death on the condition that the State of M ssissippi

either (1) retry Lockett within ninety days, (2) seek a

new i ndi ct nent agai nst Lockett within ninety days or (3)

resentence Lockett for sinple nurder, entered on

Decenber 16, 1997

The general rule governing the scope of a notice of appeal
st at es:

Where the appellant notices the appeal of a specified

judgnent only or a part thereof, . . . this court has no

jurisdiction to review other judgnments or issues which

are not expressly referred to and which are not inpliedly

i ntended for appeal.

Capital Parks, Inc. v. Southeastern Advert. & Sales Sys., Inc., 30

F.3d 627, 630 (5th Cr. 1994) (citation omtted). Federal Rule of
Appel l ate Procedure 3(c)(1)(B) states that “the notice of appea

must designate the judgnent, order, or part thereof being appeal ed.”



Al t hough “[a] m stake in designating orders to be appeal ed does not
bar review if the intent to appeal a particular judgnment can be
fairly inferred and if the appellee is not prejudiced or msled by

the m stake,” New York Life lns. Co. v. Deshotel, 142 F. 3d 873, 884

(5th Cr. 1998); Fonman v. Davis, 371 U S. 178 (1962),2 we sinply

cannot say that the State’s notice of appeal evidences any m st ake
that would provide us with jurisdiction here.

Although a nere technical error in designating the proper
j udgnent being appealed will not divest us of jurisdiction, our
review of the <case |aw addressing such “technical” errors
denonstrates that the error commtted here does not fall into that
cat egory. We can overl ook such “technical” errors where, for
instance, a notion for reconsideration has been denied, and the
appel | ant appeals only fromthe denial of this Rule 59 notion. In
that case, we can infer that the party neant to appeal the adverse

underlying judgnent. See, e.qg., United States v. One 1988 Dodge

Pi ckup, 959 F.2d 37, 41 n.5 (5th Gr. 1992); Fed. Trade Commin V.

Hughes, 891 F.2d 589, 590-91 & n.1 (5th Cr. 1990); United States

2See also 9 JAMES WM MOORE ET AL., MOORE' S FEDERAL PRACTI CE
1 203.17[2], at 86-87 (2d ed. 1996) ("[A]s long as the intent to
appeal from a specific judgnent can be fairly inferred from the
notice and the appellee is not msled by the mstake," the
jurisdiction of the appellate court is not barred by mstake in
notice of appeal.).



v. O Keefe, 128 F.3d 885, 890 (5th Cir. 1997).® The sane is true

wWth respect to a notice of appeal fromthe denial of a notion for

a new trial under Rule 59(e). See Hoque v. Royse Cty, Tex., 939

F.2d 1249, 1251-52 (5th Cr. 1991).4 The critical distinguishing
feature of all these cases in relation to the instant matter,
however, is that Lockett’'s Rule 59 notion was not denied, but
granted. After granting this notion, the district court entered an
entirely new judgnent, granting relief not to one death sentence,
but to both, and for new and different reasons.

The State’s notice of appeal is explicit in stating that the
appeal is fromthe district court’s Decenber order. It references

that order specifically, described by its date, wthout even an

W& noted in O Keefe, however, that “[wlhile a policy of
liberal interpretation of notices of appeal is the rule when the
intent to appeal an unnentioned or mslabeled ruling is clear and

no prejudice will result to the opposing party, when only a
speci fied judgnent or part thereof is noticed, the notice of appeal
is generally strictly construed.” 1d. at 890 n.4 (citing C_ A My

Marine Supply Co. v. Brunsw ck Corp., 649 F.2d 1049, 1055-56 (5th
Cir. 1981)).

4l ndeed, in Hogue we quoted from our decision in Gsterberger
V. Relocation Realty Service Corp., 921 F.2d 72, 73-74 (5th Gr.

1991): “[E]very GCircuit, including the Fifth, has treated an
appeal from an order denying a notion for new trial as an appeal
from the adverse judgnent itself.” Moreover, we stated: “Here
Hogue’s intent to appeal a final judgnent was obvious. To his

second notice of appeal, Hogue attached a copy of his origina
noti ce of appeal [appealing adverse grant of summary judgnent] and
the district court’s final order. Taking the two notices and the
appeal papers together, we conclude that Hogue's intention to seek
review of the summary judgnent was manifest.” 1d. at 1252.

10



oblique reference to the October order. It refers to the district
court’s order granting habeas for “two capital nurder convictions
and sentences.” The COctober order only granted habeas as to one
of the nmurder convictions. Furthernore, the intent to appeal only
fromthe Decenber order is evidenced by the State’s reference to the
Decenber order’s grant of habeas “on the condition” of the options
set forth by the district court. No such options attached to the
grant of Lockett’s petition with respect to the “especially hei nous”
factor in the October order. Nor is there anything inherent in the
Decenber order appealed fromthat would provide reason to believe
that the October order alsois in play on this appeal. Furthernore,
the State’s notice of appeal reveals nothing to suggest a m st ake.
| ndeed, at oral argunent, the State essentially admtted to its
error here, but pled ignorance of the appellate rules. The State
does not appeal the wwong order; instead, it nerely does not appeal

the earlier judgnent. See, e.q., CA My Mirine Supply Co. v.

Brunsw ck Corp., 649 F.2d 1049, 1056 (5th G r. 1974) (“Wiere parts

of a judgnent are truly independent, there is nore |ikelihood that
the designation of a particular part in the notice of appeal wll
be construed as an intent to |eave the wunnentioned portions
undi sturbed.”).

Thus, because the notice of appeal |eaves no roomfor doubt as

toits scope, we are unable to assert jurisdiction over the district

11



court’s QOctober 1997 order granting habeas relief as to the death
sentence in Case #1. Gven our lack of jurisdiction, that order
must stand. W turn now to the appeal and cross-appeal properly
bef ore us.

\Y

A

The State of M ssissippi’s Appeal

First, we address the State’s appeal of the district court’s
Decenber 16, 1997 order vacating each of Lockett’s convictions and
sent ences. Ruling on Lockett’s Rule 59(e) notion to alter the
Cctober 16, 1997 judgnent, the district court held that the
i ndi ctments agai nst Lockett were fatally defective as a nmatter of
state lawfor failure to state with specificity the underlying crinme
upon which the capital nmurders were predicated. Specifically, the
district court reversed Lockett’s convictions (and hence his
sentences) on the basis of a Mssissippi Suprene Court decision

State v. Berryhill, 703 So.2d 250 (Mss. 1997), issued nine years

after Lockett’s trial and two days after the district court entered
its Cctober 16 order rejecting such a claim The district court
hel d that Berryhill applied retroactively, and that under this state
suprene court case the indictnents on which the jury convicted

Lockett were fatally infirm because of their failure to set forth

12



the elenments of the burglary offense on which the capital nurder
charge was based.
B

Before addressing the Berryhill case, we first note that the
M ssi ssippi Suprene Court held that this issue was procedurally
barred. Lockett, however, argued before that court that his failure
to conply with procedural rules did not bar consideration by the
court because “matters of jurisdiction may be raised for the first
time on appeal.” 656 So.2d at 73. The court considered Lockett’s
sufficiency of the indictnent argunent (after holding that the
argunents were procedurally barred by state statute) and, in
reference to the claimthat the matter was jurisdictional, stated,

al beit without analysis, that “[w]e are not persuaded.” [d.°®

5'n relevant part, the M ssissippi Suprene Court’s opinion
r eads:

CLAIM 1. THE INDICTMENT 1S VO D BECAUSE I T FAILS TO SET
FORTH THE ESSENTI AL ELEMENTS OF THE UNDERLYI NG OFFENSE OF
BURGLARY.

Lockett alleges his indictnent for capital nurder is
defective because it failed, wthout wuncertainty or
anbiguity, to identify the essential elenents of the

underlying felony offense of burglary. . . . According to
Lockett, a nere allegation of an "intent to ... steal" is
insufficient to charge the burglarious intent to commt
| arceny, the intended crine. Lockett alleges the

i ndi ctment shoul d have contai ned additional allegations
focusi ng upon ownership and asportation of the personal
property as well as a specific intent to permanently
deprive anot her of the personal property. The ar gunent
i s doubly barred.

Thi s concern about the indictnent was not expressed

13



The rule in our circuit is that “[wlhen it appears . . . that
the sufficiency of the indictnent was squarely presented to the
hi ghest court of the state on appeal, and the court held that the
trial court had jurisdiction over the case, the issue is forecl osed

to a federal habeas court.” Mirphy v. Beto, 416 F.2d 98, 100 (5th

Cr. 1969). See also Alexander v. MCotter, 775 F.2d 595, 598 (5th
Cir. 1985) (“[T]he sufficiency of a state indictnent is not a matter
for federal habeas corpus review unless it can be shown that the
indictment is so defective that the convicting court had no
jurisdiction.”). The clear neaning of the court’s rejection of

Lockett’ s argunent that the procedural bar did not apply is that any

at any tinme during Lockett's trial. Nor was it one of
the sixteen (16) issues raised on direct appeal to this
Court. Finally, it was not anong the fifteen (15)
i ndividual grounds cited in support of the relief
request ed in Lockett's first application for
post -conviction relief. Accordi ngly, Lockett is barred
by virtue of the time bar found in § 99-39-5(2) and the
successive wit bar contained in 8§ 99-39-27(9) from
raising the matter at this late hour.

Lockett, however, argues that a tine bar and a
procedural bar have no applicability here because matters
of jurisdiction my be raised for the first time on
appeal, the error is both plain and fundanental
constitutional error, and the failure of Lockett's
previ ous counsel to raise and pursue the issue either at
trial or on direct appeal <constitutes ineffective
assi stance of counsel. We are not persuaded. Three
(3) sets of attorneys have failed to raise this issue
which is both tinme barred and successive wit barred.
(Enphasi s supplied).

14



error as to the failure of the indictnents to allege the el enents
of burglary was not jurisdictional.

Lockett argues, however, that we shoul d disregard this hol di ng
of the state suprene court because in Berryhill the court changed
its position and held that a capital nurder indictnent, predicated
on the felony of burglary, was fatally defective in the absence of
an all egation of the elenents of the crine of burglary. In response
to Lockett’s argunent, we shall exam ne the question of whether the
capital nmurder indictnments against Lockett charge the crinme of
capital nurder under the | aw of M ssi ssi ppi

1
(a)

The M ssissippi capital nurder statute, Mss. Code Ann.
§ 97-3-19, reads:

(2) The killing of a human bei ng wi t hout the authority of

| aw by any neans or in any manner shall be capital nurder

in the foll ow ng cases:

téj When done with or without any design to effect death,

by any person engaged in the conm ssion of the crinme of

rape, burglary, kidnapping, arson, robbery, sexual

battery . . . or in any attenpt to conmt such felonies.

Furthernore, the crinme of burglary requires “[the] breaking and
entering [of] the dwelling house or inner door of such dwelling

house of another . . . with intent to commt sone crine therein.”

M ss. Code Ann. § 97-17-23.

15



al | egations of burglary.

Lockett’s two indictnents are simlar with respect to the

st at es:
Carl Daniel Lockett . . . did. . . wlfully, unlawfully,
feloniously and of his nmalice aforethought kill and
mur der Ceral dine Cal houn, a human being, while
Lockett, was engaged in the crinmes of  burglary,

t he

di stingui shable fromBerryhill on the facts.

indictnments valid even without the burglary charge. Finally,

ki dnapping and robbery, in that he had forcibly,
burglariously, unlawful [sic] wilfully and feloniously
broken and entered into the dwelling house of the said
Geral di ne Cal houn and John Earl Cal houn with the intent
to, once inside, steal the personal property situated
therein and to unlawfully do violence to the persons
situated therein; and further in that he did then
wlfully, unlawfully, feloniously, violently and forcibly
sei ze the person of Ceraldine Cal houn and first confine
her in such house then took her fromsuch pl ace where she
had a right to be to another place against her wll and
W t hout her consent with the intent to secretly confine
her; further in that he did violently, wlfully,
unlawful Iy, feloniously and forcibly take, steal, seize,
rob and carry away fromthe person and fromthe presence
of the said John Earl Cal houn a certain billfold and its
contents of value and being the personal property of the
said John Earl Calhoun; and finally in that he did
wlfully, unlawfully, feloniously, violently and forcibly
take, steal, seize, rob and carry away fromthe presence
of the said Geral di ne Cal houn the radi o, radi o speakers,
sunvi sors, cassette tapes and the rearview mrror one
gray 1984 O dsnobile . . . . said itens taken therefrom
being of value and being the personal property of the
said John Earl Calhoun and Geral dine Cal houn: and the
Grand Jury charges that such capital nurder is in
violation of 8§ 97-3-19(2)(e) of the M ssissippi Code of
1972, as anended.

The i ndictnent fromCase #2 (Ms. Cal houn)

We find the indictnents sufficient to allege capital nmurder in

state of M ssissippi. First, we believe this case

16

i s

Second, we find the

we



believe the district court msapplied Berryhill tothe facts inthis
case by confusing the requirenents of proof with the requirenents
of pl eadi ng.

(b)

The M ssissippi Suprene Court in Berryhill addressed the
question of whether a capital murder indictnent that is predicated
on the underlying crine of burglary nust state the felony that the
defendant intended to acconplish in the course of breaking and
entering.

In Berryhill, the defendant was indicted for capital nurder
while engaged in the commssion of a burglary; the indictnent

alleged only burglary to support the capital nurder charge.

Furthernmore, Berryhill’s indictnment failed to charge any underlying
offense to conprise the charge of burglary. During pretrial
nmotions, Berryhill renewed a noti on to quash the indictnent, arguing

that he had first been infornmed by the State that he would have to
defend agai nst a charge of burglary with the intent to commt an
assault, and then was |l ater told that he m ght be required to defend
against burglary wth intent to commt kidnaping or attenpted
ki dnapi ng. The court quashed the indictnent and held that such
i ndi ctments nmust assert with specificity the felony that constitutes

the burglary charge.

17



The court gave two reasons for this requirenent. First, the
court found that such a pleading rule was required to provi de notice
to the defendant of what the State intended to prove, stating that
“an indictnment that fails to give notice to a defendant of the
charges to which he has been hailed into court to defend will fai
to provide himan opportunity to prepare a defense.” 703 So.2d at
255. ¢ Second, the court found the specificity requirenent in
pl eadi ng necessary to satisfy the “well-settled | awthat a def endant
cannot be put in jeopardy for crinmes except those which a grand jury
of his peers has presented.” |d. at 257.

The Berryhill court found that the indictnment in that case
failed to satisfy each of these concerns. It determ ned that
Berryhill had not been given proper notice of the charges agai nst
hi m because the prosecutor had alleged no felony intended by the
defendant in the indictrment that woul d support the burglary charge.”’

The court further found that allowing prosecutors--not the

The court found this notice requirement inplicit in the
purposes of the indictnent generally, noting that “[w e have
repeatedly held that an indictnment nust give notice of the nature
and cause of the charges, although a reasonably conci se statenent
of the crime wll suffice.” 703 So.2d at 255-56 (citation
omtted).

The court noted the prosecutorial failings in this case: “As
the facts in this case denonstrate, a defendant such as Berryhil
who has been indicted wi thout specifying the burglary may find out
on the eve of trial that the State mght try to prove the burglary
on different theories . . . Such ‘trial by anbush’ is at odds with
this Court’s jurisprudence.” |d. at 256.

18



indictnment--to apprise defendants of the underlying felony
contravened the principle that only grand juries can charge
def endant s. The court noted that the prosecutor “was clearly
consi dering various theories of what m ght constitute the burglary”
until the day before trial. 1d. at 257. Leaving such discretion
in the hands of the prosecutor to decide which felony to pick for
purposes of prosecution threatened the defendant’s right to
protection from double jeopardy. The court therefore held that a
capital nmurder indictnent predicated upon burglary nust specify the
defendant’ s i ntended crine upon breaking and entering.
(c)

Lockett’s case is materially distinguishable fromBerryhill on
nmore than one basis. First, Lockett’s indictnents adequately serve
bot h purposes that troubled the Berryhill court. Lockett had anple
noti ce of the charges agai nst hi mand the prosecutors were never in
a position to supplant the requisite intent for the burglary charge
outside the confines of the grand jury. Here, the indictnent
notified Lockett that he would be prosecuted for burglary because
he had the intent to steal personal property and the intent to

unlawfully do violence.® On the other hand, the indictnent in

8Lockett’s indictnments were quite specific regarding the crine
underlying the burglary count. The indictnments charged himwth
the intent to “steal the personal property” inside the Cal houn honme
and “unlawfully do violence to the persons situated therein.”

19



Berryhill failed to give notice of any underlying act to support the
burglary charge. Second, the indictnent--that is, the grand jury,
not the prosecuting attorney--provided the specific intent

al l egati on upon which this prosecution was founded. See Berryhill,

703 So.2d at 252.

In addition, Lockett’s indictnents also specified alternative
predi cate offenses to the capital murder charge. The indictnents
i ncl uded burgl ary, kidnaping, and robbery® as alternative predicate
of fenses, each sufficient under M ssissippi |awto support a capital
nur der charge. 10

(d)

More fundanentally, we believe the principle stated in
Berryhill--that a capital murder indictnent fails adequately to
state the crinme of capital nmurder unless the indictnent properly
charges a felony set out in the capital nurder statute--is fully
satisfied here. The sole issue here is whether Lockett’s indictnent
states the crine of capital murder adequately under the M ssissipp
statute to satisfy federal constitutional standards. W think there

is no doubt that it does. The capital nurder statute requires a

The Berryhill court noted that “[i]n the context of capital
murder, this Court has further held that a bare allegation of
robbery in an indictnent, w thout further specification of the
facts in support of that, is sufficient.” 703 So.2d at 256. See
al so Mackbee v. State, 575 So.2d 16, 35 (M ss. 1990).

See M ss. Code Ann. § 97-3-19(2)(e).
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“killing” by an individual “engaged in the comm ssion of the crine
of rape, burglary, kidnapping, arson, robbery, . . . or
nonconsensual unnatural intercourse with mankind”. M ss. Code Ann.
8§ 97-3-19(2)(e) (enphasis added). The state need properly to allege
only one of these underlying crinmes to support a capital nurder
char ge. The indictnment in Berryhill was defective because it
charged only burglary, requiring the state properly to charge the
defendant’s specific intent for breaking and entering, in order to
convict on capital murder.' The Lockett indictnent, on the other
hand, alleged multiple alternative supporting felonies. Thus, even
if we agreed with the district court that “a portion of each
i ndi ctment charging Lockett with capital nurder based upon the
underlying felony of burglary is fatally defective,” the indictnents
still state a crinme under the capital nurder statute because they
adequately charge alternative felonies that support capital nurder.
Stated differently, if every allegation relating to burglary were
renoved fromthe indictnment, it survives nonethel ess as the work of
the grand jury upon which the state can prosecute capital nurder.

Thus, even if Berryhill were applicable to Lockett’s case, no

jurisdictional question could be successfully raisedinthis capital

HUBerryhill was originally indicted for capital nmurder while
engaged in the conm ssion of a burglary, attenpted kidnaping of a
child, and possession of a firearm by a convicted felon. Al |

predicate crines with the exception of burglary were severed from
the indictnment pursuant to pretrial notion.
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mur der prosecution and hence no basis for federal habeas relief
woul d exi st.
2
In reversing the district court’s Decenber order, we find that

the ultimate flaw in the court’s opinion lies in a m sapplication

of Fisher v. State, 481 So.2d 203 (M ss. 1985). W shoul d enphasi ze
that the only question raised by Berryhill relates to the adequacy
of the charge in the indictnent. Fisher relates only to proof of
the charge in the indictnent. In this appeal, we sinply are not
call ed upon to address any question concerning the sufficiency of
t he evi dence supporting these convictions.

The district court did acknow edge that “the portion of the
indictnments attenpting to define larceny as the underlying fel ony
to support the burglary charge, although inartfully stated,
adequately apprised Lockett of the basis for that portion of the

burglary charge.” However, the court then determned that the “to
unlawful |y do violence” portion of the indictnent failed to define
acrime and thus failed to support sufficiently the burglary charge.
The district court, citing Fisher, found that, because “the state

undert ook the burden of proving” (enphasis supplied) burglary and

failed to do so, the convictions should be vacated. *?

121t seens clear fromthe evidence, irrespective of the charges
in the indictnent, that the state actually proved an overwhel m ng
case of felony burglary, including breaking and entering wth
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The defendant in Fisher was charged with capital nurder
predi cated on the crinmes of rape and robbery. Fisher was convicted
of the capital nurder charge and | ater challenged the sufficiency
of the evidence presented at trial to establish the underlying
fel oni es of rape and robbery. Thus, the M ssissippi Suprene Court
in Fisher was concerned with evidence, stating that “[h]ere, Fisher
tests the | egal sufficiency of the evidence supporting the verdict
of guilty on each elenent of the offense of capital nurder.” 481
So.2d at 212. Noting that a “capital nurder conviction nust be
supported by evidence legally sufficient to support a conviction of
both the nmurder and the underlying felony had either been charged

al one,” the court found that the state had undertaken the burden of
proving both underlying felonies in the indictnment.!® Because the
state failed to present sufficient evidence to establish that Fisher
commtted rape and robbery, the court overturned the conviction.
Thus, it appears that the district court comm ngl ed the i ssues
of pleading and proof: whil e acknow edgi ng that burglary was

adequately alleged with respect tointent to commt theft, it relied

on a case addressing only the issue of proof to hold that the

intent to engage in an unlawful crinme of violence, i.e., the nurder
of M. Cal houn.

Bl d. The court found that the state had undertaken the burden
to prove both rape and robbery because, “in both the indictnment and
the jury instructions, the underlying felonies are stated ‘rape and

robbery.’”
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i ndi ctment was defective in failing to adequately allege burglary
based on intent to assault. In short, Fisher does not nake
requi renents on the indictnent; it makes requirenents on proof.
Thus, the district court’s reliance on Fisher to hold these
i ndictments were sonehow fatally defective was erroneous.

3

For the foregoing reasons, we find that Lockett’s indictnents

sufficiently allege the essential elenents of the crine of capital
murder. G ven the state suprene court’s holding that any failings
of the indictnents was not jurisdictional, the factual differences
between Berryhill and this case, and the inapplicability of
Berryhill and Fisher, we reverse the Decenber judgnent of the
district court.

Vi

Lockett’'s Cross-Appeal

Because we reverse the district court’s Decenber judgnent, we
must consider Lockett’s cross-appeal. The district court’s
Decenber 16, 1997 order vacating Lockett’'s two death sentences did
not address or otherwi se affect the district court’s October 16,
1997 order insofar as it denied other clains raised in Lockett’s
habeas petition. We can divide Lockett’s cross-appeal into two
categories. First, Lockett raises several clains that address the

validity of his conviction. Second, he raises clainms that pertain
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only to the validity of his sentence. W state the obvious to say,
if there is error wwth respect to his conviction, the renedy would
be to remand for a new trial and, assumng reconviction, for
resentencing. |If thereis error in the sentencing, we would renmand
only for a new sentenci ng procedure upon the election of the State.
We shoul d further note that because we | ack appellate jurisdiction
over the grant of habeas relief in Case #1, which set aside the
death sentence inposed on Lockett in that case, it is unnecessary
to address further the other sentencing issues there; that is to say
that we address only the sentencing clains arising from Case #2.
We turn first to the allegations of conviction-related error.
A

| ssues Arising fromCuilt Phase of the Trial

Lockett argues that the prosecution’s use of its perenptory
chal | enges to exclude all black jurors fromboth juries violated the

constitutional guarantees set forth in Batson v. Kentucky, 476 U. S.

79 (1986). We find no constitutional violation here.
1
The trial involving the nurder of M. Cal houn (Case #1) began
one nonth before Batson, in which the Suprene Court stated that any
party seeking to exercise a perenptory challenge to strike bl ack
menbers of a jury venire nust provide a “neutral explanation” for

chal | engi ng such potential jurors. 476 U S. at 96-97. The second
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trial, involving the nmurder of Ms. Cal houn (Case #2), took place
shortly after the Batson decision was rendered.

Notwi t hst andi ng the fact that the Suprene Court has held that
any pre-Batson chall enges should be treated under the standards set

forth in Batson, see Ford v. Georgia, 498 U S. 411, 420 (1991),

Lockett has failed to preserve this issue by not contenporaneously
objecting at trial. Because no specific objection was raised at
the tinme of the first trial (Case #1), we find no evidence that any
inquiry was nmade as to the prosecutor’s rationale for excluding al
bl ack nmenbers of the jury pool during the trial. Thus, we have no
facts or argunents before us upon which to base a Batson inquiry.
As did the Mssissippi Suprene Court, we find this issue
procedurally barred as a matter of |aw
2

W have a different situation wth respect to Case #2.
Lockett’ s counsel raised a Bat son objection to the prosecution’s use
of perenptory challenges during the trial of Ms. Cal houn’s nurder.

Al t hough Lockett’s counsel nade a prina facie case of discrimnation

4The district court observed that the M ssissippi state courts
had found this claimto be procedurally barred, but did not reach
this conclusion itself. Instead, it addressed the argunent on the
merits, albeit noting that it did so “out of an abundance of
caution.”
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in Case #2,% the trial court eval uated each of the reasons given by
the prosecution with respect to the five individuals struck. The
trial court entered a factual finding that the reasons articul ated
by the prosecutor were racially neutral. These reasons were
evaluated in detail by the M ssissippi Suprene Court, which reached
t he same concl usion. See 517 So.2d at 1351-52. There is no
evidence to suggest that these race neutral explanations were
actually false. Certainly, nere cogni zance of racial identity does
not necessarily establish, or even inply, racial discrimnation

The standard of review we apply is stated in the applicable pre-
amendnent habeas statute: The state court’s determnation of a
factual issue “shall be presuned to be correct,” unless a federa

court, upon considering the rel evant part of the state court record,
“concl udes that such factual determination is not fairly supported
by the record.” 28 U S.C. 8§ 2254(d)(8), anended by 28 U S.C 8§
2254(e) (1) (1996). Lockett argues that this presunption of
correctness should not apply because the trial judge' s reason for

accepting the prosecutor’s rationale for at | east one juror—a | ack

The M ssi ssippi Suprene Court stated: “[t]he prosecutor used
five of his first seven challenges to elimnate all black jurors
fromthe venire.” 517 So.2d at 1350. The five jurors struck are
detailed in the M ssissippi Suprenme Court opinion. See 517 So.2d
at 1350. In short, they were: a 25-year-old with an eleventh
grade education; a 49-year-old preacher; a 35-year-old housew fe
who did not reveal her brother’s conviction for arnmed robbery; a
38-year-old concerned about possible sequestration (in a two-day
trial); and a 25-year-old wearing a hat into the courtroom
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of education--was equally applicable to at | east seven white jurors
who | acked a high school education but were left on the venire
panel . 16

The burden of denonstrating that a constitutional violation

occurred is, of course, on a habeas petitioner. See Batson, 476

U S at 96. Lockett has failed to establish that a Batson viol ation
actually occurred. First, the evidence that several whites served
as jurors despite their |l ack of a high school diplomais information
devel oped and presented only in posttrial proceedings. No evidence
has been adduced to establish that the judge at Lockett’s trial knew
that sonme whites wi thout a high school education were serving as
jurors. In fact, the record suggests that the contrary was true.?’
Second, the record does not establish clearly that the prosecution
was consciously aware of the fact that it was accepting five white
jurors wthout high school diplonmas. Third, the record does not

establish that the asserted race-neutral explanation by the

®The record confirns that at least five white jurors who were
accepted by the prosecution and served on the jury had not
graduated from hi gh school

YDuring jury selection, the judge ruled the prosecutor’s
reasons for exercising perenptory strikes were legitimte by
stating, “lI would not want a young, single juror with a nmargina
educati onal background.” This statenent certainly suggests that
the judge had no idea others w thout high school educations had
been selected for jury duty.
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prosecution was applied only to black persons.®® Finally, it is not
at all clear that the black juror in question was struck based
merely on his lack of a high school education. The prosecutor gave
several other reasons for his exercise of a perenptory strike: “He
is young, twenty-two years old, . . . [h]e is not married. | take
that as an indication of being | ess stable than sone of these other
jurors.”

In sum given a race-neutral explanation that was not proved
pretextual, and given the deference we owe to fact-finding of the
state courts and the district court, we hold that the petitioner has
failed to neet his burden of establishing that an actual Batson

constitutional violation occurred at trial.

319 20 21

8The prosecution exercised at |east one other perenptory
chal l enge on a white nenber of the jury pool based on a |ack of
educati on.

L ockett argues that the district court’s Decenber grant of
relief with respect to the indictnents al so acknow edged that the
jury instructions were in error, but did not grant relief on this
ground. W find this claimto be procedurally barred.

20 al so reject Lockett’'s request for an evidentiary hearing
on whether the jury saw Lockett in shackles when he was brought
into the courtroom The district court was not clearly erroneous
when it held as a finding of fact that the jury could not have seen
Lockett in handcuffs (not, as alleged, shackles) for the brief tine
he was so restrained in the courtroom |ndeed, Lockett received an
evidentiary hearing on this claimin state court. There, the trial
judge found no factual basis for the claim This finding of fact
is presuned to be correct. See 28 U S.C. § 2254(d)(8), anended by
28 U.S.C. 8§ 2254(e)(1) (1996). Lockett is entitledto norelief on
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Lockett next argues that his confessions were obtained in
violation of his Sixth Anmendnent rights to counsel and due process
and were involuntary. There is sone evidence that when Lockett was
arrested he was either intoxicated and/or under the influence of
drugs. Lockett argues that because the officers interrogating him
declined to tell him that he had court-appointed counse
i medi ately, and because it was unclear whether Lockett had
recovered fromhis intoxicated state at the time of his confessions,
his rights were violated and the wit should be granted.

We agree with the district court’s conclusion that this claim
is procedurally barred. In Lockett’s second notion for post-
conviction relief in Case #1, the M ssissippi Suprene Court stated
t hat :

None of the fifteen (15) grounds contained in Lockett’s

first application for post-convictionrelief filed by his

second set of |awers assailed the voluntariness of
Lockett’s confession . . . It is too late now to

this claim

2l ockett urges that the district court erred by finding no
prosecutorial m sconduct. He argues that the prosecutor msled the
jury regarding the alternative to the death sentence in violation
of Caldwell v. Mssissippi, 472 U S. 320 (1985), and WIllians v.
State, 445 So.2d 798, 813 (M ss. 1984) (en banc). Lockett al so
argues that the prosecutor in Case #1 inproperly criticized his
failure to express renorse.

These clains are barred, as the M ssissippi Suprene Court
concl uded, because Lockett failed to object at trial. Moreover, we
sinply find no constitutional violation in the prosecutor’s
conduct. At npbst, even assumng error, the coments were harnl ess
and in no way prejudiced the outcone of the trial.
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reconstitute this issue in a second and successive
application for post-conviction relief.

Lockett, 656 So.2d at 74. The district court determ ned that
Lockett failed to show cause and prejudice for his failure to raise

the voluntariness claim before his second post-conviction relief

not i on. W agree with the district court that “[a] blanket
assertion that all previous counsel were ineffective is not
sufficient to establish such cause.” Because the claimwas barred

by the state court based upon an adequate and independent state
ground, and because Lockett has failed to show cause and prej udi ce,
we find Lockett’s claim that his confessions were coerced to be
procedurally barred.? Thus, Lockett is not entitled to habeas

relief on this ground.

423 24

2Despite the procedural bar, we find the evidence
overwhel mngly establishes that Lockett’s confessions were
voluntary. A review of the waivers that Lockett signed provides
anpl e evi dence of the voluntariness of his confessions. The second

wai ver, signed after neetingwth his famly, clearly states, “I do
not want a lawer at this tinme. | understand and know what | am
doi ng.”

2L ockett argues that the trial court’s failure to issue a
request ed mansl aughter instruction in Case #2 violated his Eighth
and Fourteenth Anmendnent rights. The district court held this
claimto be barred procedurally. W affirmthat finding.

Lockett’ s substantive argunents are al so unavailing. He has
failed to showthat the jury rationally could acquit on the capital
crime and convict for the non-capital crine of manslaughter.
Gving the jury an option of finding guilt for non-capital nurder
is sufficient. See, e.qg., Aldridge v. Scott, 41 F. 3d 213, 220 (5th
Cr. 1994) (“Qur reading of Beck and Schad instructs us that the
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Next, Lockett argues that the jury charge on capital nurder
deprived himof his right to a unaninous verdict in Case #1 (M.
Cal houn). The instruction asked the jury to consider “whether the
capital offense was commtted while the defendant was engaged in

burgl ary, robbery and/or ki dnapping, or in an attenpt to commt one

trial court was not constitutionally bound to provide a wi der nenu
of jury instructions. | nst ead, because the jury had the viable
option to choose nurder over capital nurder, we are satisfied that
the option ensured the reliability of the jury s capital nurder
verdict.”). Lockett has not shown a constitutional violation.

24Lockett argues that the introduction of evidence and ar gunent
at the respective trials concerning the nurder of the other spouse
vi ol ated his Fourteenth Amendnent rights. Inrejecting this claim
the district court stated, referring to Case #1, that “the killing
of Ms. Cal houn was clearly notivated by Lockett’s desire to effect
a successful escape from his nurder of M. Cal houn. Thus, the
mention of her fate was rel evant to establish an unl awful notive in
the killing of her husband.”

Qur holding in Robinson v. Witley, 2 F.3d 562, 567 (5th Cr
1993), stated that the prohibition to adm ssion of “other crines”
evidence does not apply if the sequence of events fornmed “one
continuous transaction.” Mreover, a state |aw evidentiary error
may entitle a petitioner to habeas relief only where the violation
is “of such magnitude as to constitute a denial of °‘fundanenta
fairness.’”” Bryson v. Al abama, 634 F.2d 862, 864-65 (5th Cr. Unit
B 1981) (citation omtted).

We do not think the trial judge erred in concluding that the
two nurders were so i nterconnected and interrelated as to formone
continuous transaction. Here, Lockett commtted two nurders, one
after the other, closely spaced in tinme and with a virtually
i nseparable, interrelated connection. We especially think that
reference to the nurder of M. Cal houn in Lockett’s trial for the
murder of Ms. Calhoun was wunavoidable insonuch as it both
conpl etes the picture of the sequence of events, see United States
v. Weeks, 716 F.2d 830, 832 (5th Cr. 1983) (direct appeal), and
explains a notive for Lockett’s decisionto kill Ms. Cal houn. See
Smth v. State, 499 So.2d 750, 755-57 (Mss. 1986); Fed.R Evid.
404(Db). Any error here sinply does not rise to the |evel of
fundanmental unfairness that would all ow for habeas relief.
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or nore of such crines.” Lockett argues that this charge all owed
the jury to find himguilty of nmurder during the course of a felony
W t hout requiring a unani nous finding of what the underlying fel ony
was. Lockett contends that the ability of the jury to choose the

felony violates the principle set forth in Schad v. Arizona, 501

US 624 (1991), that a jury nust be unaninobus as to the neans of
commtting the crine when there is “a material difference” between
the various neans set forth in the jury instructions. 1d. at 633.
Finally, Lockett argues that this error cannot be harm ess as there

is “grave doubt” as toits effect. See California v. Roy, 117 S. Ct

337, 338 (1996).

We first consider whether we are barred fromconsidering this
claim The State argues that Lockett never presented this claimto
the state courts at trial, nor on direct appeal, nor in post-
conviction petitions. Therefore, the claimis unexhausted. The
State notes that wunder Mssissippi'’s three-year statute of
[imtations rule, it is also unexhaustable. For both reasons, the
State contends this <claim is procedurally barred from our

consideration. See Castille v. Peoples, 489 U S. 346 (1989). The

State nmakes no substantive response to Lockett’'s argunent.
The district court, however, found that “the clai mwas indeed
raised in each of Lockett’s direct appeals.” (Cting Lockett, 517

So.2d at 1332; Lockett, 517 So.2d at 1355.) That concl usi on,
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however, does not recognize the fact that the M ssissippi Suprene
Court found this claim to be procedurally barred because of
Lockett’s failure toraise it at trial. There is no dispute in the
record as to the fact that there was no contenporaneous objection
at trial, and the M ssissippi Suprenme Court correctly applied a
procedural bar. Therefore, we need not address this matter further
as it is procedurally barred fromconsideration by this court.?
B

| ssues Rel ated to Sentenci ng Phase of Case #2

2®Finally, with respect to conviction-related errors, Lockett
argues that renoval of venireman Crear was error. W presune the
correctness of the state court’s findings that a juror was renoved
correctly. See Fuller v. Johnson, 14 F.3d 491, 500-01 (5th Cr.
1997); Russell v. Collins, 998 F.2d 1287, 1293-94 (5th G r. 1993).
M. Crear was excused on the basis of his statenments that he did
not believe in the death penalty and that he woul d be criticized at
church and at hone if he participated in a verdict of death.
Lockett argues that these statenents do not rise to the | evel of a
showng that wuld “prevent or substantially inpair the
performance” of his jury duties under Wainwight v. Wtt, 469 U S.
412, 424 (1985).

Lockett presents nothing to persuade us that we shoul d depart
fromour presunption of correctness of the factual finding bel ow
Atrial court may exclude a venire nenber for cause if his views on
capital punishnment would prevent or substantially inpair the
performance of his duties as a juror in accordance wth the
instructions given and the oath taken by the juror. See Fuller,
114 F.2d at 500. In addition to Crear’s comrents that Lockett
cites above, Crear was asked if he could put aside strong noral and
religious beliefs about the death penalty and follow the
i nstructions provided. He responded that he could not do so.
These facts clearly rise to the level of preventing or
substantially inpairing his duties as a juror.
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W now turn to those issues that pertain only to Lockett’s
sentence of death for the murder of Ms. Calhoun. As we have
earlier noted, we |l ack jurisdictionto consider the district court’s
order granting habeas with respect to the sentencing phase in Case
#1 (M. Calhoun). This neans that the death sentence inposed on
Lockett in that case has already been adjudicated as
unconstitutionally inposed, and we need address only matters that
relate to the death sentence inposed on him in Case #2 (Ms.
Cal houn) .

1

We first address whet her Lockett’s counsel was constitutionally
ineffective at the sentencing phase of the trial. After a two-day
evidentiary hearing, the district court concluded that Lockett had
failed to neet the requirenents of the two-prong test set forth in

Strickland v. Washington, 466 U S. 668 (1984), i.e., deficient

performance and prejudice. Specifically, the district court
concl uded that Lockett’s counsel had nade a “strategi c deci sion” not
to present evidence of Lockett’s nental problens on the basis that
such evidence mght be nore harnful than helpful, i.e., the jury
m ght concl ude that such evidence was further proof of instability
and dangerousness justifying the death penalty. W enphasize that
there is no i ssue of Lockett’s conpetency to stand trial before us.

Thus, any psychiatric, psychological, or physiological testinony
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relevant to such conpetency is beside the point. The sole issue
here relates to whether counsel was ineffective as relates to the
sent enci ng phase. In this respect, the first question that we
address i s whether counsel was deficient in failing to investigate
the sources for mtigation evidence; second, whether the district
court erred in holding that counsel’s action constituted tria
strategy; third, whether there was prejudice resulting fromfailing
to investigate and present the mtigating evidence that woul d have
been avail abl e.
2

We first note the standard of review applicable to this issue.

The ulti mate question of effective assistance of counsel is a m xed

question of law and fact that we review de novo. See Felder v.

Johnson, 180 F. 3d 206, 214 (5th Cr. 1999). Under the pre-anendnment
28 U.S.C. 8§ 2254(d), which is applicable to this appeal, we are
required to afford a presunption of correctness to all district
court factual findings if they are supported by the record. 25

An ineffective assistance of counsel claimis governed by the

standards set forth in Strickland v. Washi ngton, supra. W start

wth the proposition that, under Strickland, “counsel is strongly

presunmed to have rendered adequate assistance and to have nmade al

26S5ee 28 U.S.C. § 2254(d)(8), amended by 28 U.S.C. § 2254(e) (1)
(1996) .
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significant decisions in the exercise of reasonable professiona
judgnent.” 466 U.S. at 690. Here, the initial deficiency asserted
against counsel is his failure to investigate the potentia
i nformati on avail abl e that m ght have been presented in mtigation
of the death penalty.
3

It is clear that defense counsel’s failure to investigate the

basis of his client’s mtigation defense can anobunt to i neffective

assi stance of counsel. See, e.qg., Wllians v. Taylor, 120 S. Ct.

1495 (2000). Wien considering a failure to investigate claimthe
Suprene Court has said, “counsel has a duty to nmke reasonable
investigations or to nmake a reasonable decision that nakes
particul ar i nvestigations unnecessary. In any ineffectiveness case,
a particular decision not to investigate nust be directly assessed
for reasonableness in all the circunstances, applying a heavy

measure of deference to counsel’s judgnents.” Strickland, 466 U. S.

at 691.
Lockett argues that his counsel’s performance was deficient
because his lawer failed to investigate even the basis of his

nental and enotional problens.? Lockett refers us to a list of

2By failing to brief any other of his argunents related to
i neffective assistance of counsel, Lockett has waived those
argunents. See East v. Scott, 55 F.3d 996, 1007 n.8 (5th Cir.
1995) .
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ment al problens suffered by Lockett at the tine of his nurder of M.
and Ms. Calhoun, a |list that was presented at the habeas
evidentiary hearing before the federal district court. Against this
list, Lockett notes that his trial counsel effectively put on no
evidence for mtigation in his sentencing phases.

We have revi ewed the record thoroughly, bothin the state court
and the district court on this issue. That record overwhel m ngly
points to the conclusion that Lockett’s counsel did little work in

i nvestigating possi bl e bases for a sentencing defense for Lockett.?®

a

Specifically, the state habeas record reflects an overworked
def ense counsel, trying to present a defense in two death penalty
trials a nonth apart while at the sane tine trying two other death
penalty cases. Defense counsel’s Decenber 1988 affidavit states:
“Because of ny nother’'s illness and hospitalization and ny
unexpected appointnment to represent two other capital nurder
defendants while trying to prepare for Carl’s tw trials, | was
sinply unable to devote tinme to investigating the facts and
W tnesses involved in Carl’s case as nuch as | would have liked to.”

This adm ssionis borne out inthe affidavits of those who testified

28\ stress that Lockett has raised no issue on appeal wth
respect to his counsel’s assistance at the guilt phase of the
trial, and the evidence would not have supported any possible
effort to question Lockett’s conpetency to stand trial.
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on Lockett’s behal f. Lockett’s nother states: “M. Townsend never
approached ne to testify at Carl’s trials but I asked himif | could
testify. M. Townsend asked ne what | wanted to say and | told him
that | just wanted to say sonething on Carl’s behalf and ask the
jury for nercy. M. Townsend said that | could do that, but he
never really discussed ny testinony with nme or suggested anything
else for ne to testify about. He never explained to ne [the] kind
of evidence that would be useful at the sentencing phase of Carl’s
trial or asked nme questions about what kind of person Carl was.”
O her witnesses’ and potential w tnesses’ statenents are sinmlar.?°
Al t hough di sputed by Townsend, Lockett states:

M. Townsend only net nme twice in the entire tine while

he was preparing ny cases for trial. The first of these

nmeetings lasted only fifteen mnutes and the second one

| asted for half an hour. M. Townsend never asked ne

about ny childhood. . . . M. Townsend never explained to

me what kind of evidence was needed at the sentencing

hearing. M. Townsend asked ne where ny bl ackouts cane

fromand | told himthat | was hit on the head when | was

younger . M. Townsend never asked any nore questions

about the subject.
Finally, we note the affidavit of an experienced death penalty

i nvestigator, concluding that “[a] thorough case and mtigation

2Statenents are of fered by Lockett’s brother and sister, both
of whom state that M. Townsend never talked to themor did so in
only the nobst cursory nmanner. We note that one of Lockett’s
sisters has stated that Lockett referred to hinself as “Bradley
Arnmstrong” at as young as fifteen or sixteen years of age. He also
uses a second nane now, [Prince] Shaka A Zulu 13X. He has signed
| egal docunents under at | east one of these signatures since 1986.
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i nvestigation was not perforned at the tine of M. Lockett’ s trial.”
This investigator concludes that counsel’s inquiry fell below the
m ni mum i nvestigation recomended by the Anerican Bar Associ ation.
Counsel has no notes of the results of any investigatory work with
respect to sentencing. Counsel’s testinony at the evidentiary
hearing also denonstrates a basic lack of famliarity with the
psychol ogical tests that were perfornmed on Lockett. It is
undi sput ed, however, that counsel had notice of possible
psychol ogi cal problens suffered by Lockett, both because of Dr.
Summers’s and Dr. Johnson’s work and his own awar eness that Lockett
had a history of head injuries.

The nedical evidence simlarly indicates that Lockett’s
possi bl e probl ens were i nadequately investigated. For instance, a
Dr. Onen testified in the federal habeas proceedi ng: “[B]ased on the
medi cal and ot her records which were available in 1986 at the tine
of Carl’s original trial, if |I had been hired as an expert for Carl,
| would have advised that the aforenentioned nedical tests to
eval uate the extent of M. Lockett’s brain damage and/or other
mental disorders be given to provide mtigating evidence at his
sentencing trial.”

| ndeed, the only effort to explore the nental problens of
Lockett was initiated by Lockett’s nother when she engaged Dr.

Ti not hy Sumrers, a psychiatrist, to exam ne her son. Dr. Summers
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determned that a thorough evaluation of Lockett required an
el ectroencephalogram a CT brain scan, and “neuropsychol ogi cal
studies.” Summers inforned Lockett’s counsel that, in his words,
“these tests were essential to providing a thorough and conplete
evaluation [of] M. Lockett.” These particular tests, however, were
never perforned, even though the record shows that counsel received
this information. Lockett did undergo sone prelimnary testing.
Specifically, Dr. Johnson perfornmed an MWI3® on Lockett, but
considered the results invalid. However, fromcounsel’s testinony,
it appears doubtful that he ever followed up with Dr. Johnson in an
effort to understand the tests that were perforned and their

significance.® Furthernore, Dr. Johnson submtted an affidavit in

3°The M nnesota Multiphasic Personality Inventory (MWI) exam
is designed to yield a personality profile of the exam nee based on
witten and oral responses.

31Dr. Johnson stated at the evidentiary hearing that he had no
notes of any conversation with Townsend in his file, and it would
have been his practice to have such notes if such a conversation
had taken place. Townsend recalls receiving Johnson’s report but
stated at the evidentiary hearing that “[it] did not give ne any
information that | feel that would be extrenely helpful to Carl.
And | felt like if |I used any of this information that Dr. Johnson
provi ded, that it would open up cross-exam nation and it woul d open
up the state putting mtigation [sic] on, and | felt |ike any val ue
that | could get by putting this on could be offset by whatever the
state woul d put on.”

A D. Price testified at the evidentiary hearing before the

district court as follows: “[When [Townsend] saw that the test
was invalid, he should have asked . . . [that] that test be
readm ni stered or a substitute for it made. . . . . An attorney

unschooled in the area of psychology but with four years of
under graduate education and a professional degree should have

41



whi ch he states: “I was prepared to testify on M. Lockett’s behal f,
but no one ever contacted ne after ny evaluation to ask ne to rel ay
my findings or discuss ny potential testinony. In particular, |
never talked with M. Lockett’'s trial attorney, M. WIIliam
Townsend, whom | expected would call ne after he received ny
reports. He never called nme to discuss ny findings, nor did he
contact ne to testify at M. Lockett’s trials. | do not renenber
talking wth M. Townsend.” Townsend’'s notes, however, indicate
t hat he was aware of Lockett’s seizure problemand incidents of head
trauna.
b

“A defendant who alleges a failure to investigate on the part
of his counsel nust allege with specificity what the investigation
woul d have reveal ed and howit woul d have altered t he outcone of the

trial.” United States v. G een, 882 F.2d 999, 1003 (5th Cr. 1989).

We now turn to review whether pursuit of the information avail abl e
to counsel would have produced evidence relative to mtigating the
sentence of deat h.

The record contains substantial nedical expert testinony
supporting a conclusion that Lockett suffers a personality disorder

and a brain abnormality associated with a docunented history of

gquestioned that invalidity and asked Dr. Johnson to take steps to
determ ne what caused that and to get a replacenent evaluation.”
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seizures. This evidence is substantiated in part through evidence
that Lockett began referring to hinself as “Bradl ey Arnstrong” as
a teenager or, possibly, from the very beginning of his
i ncarceration. Hi s confessions contain statenents indicating a
del usi onal personality. At the tinme of his confession, for exanple,
he clained to have been having an affair with Ms. Cal houn. %

Most relevant to possible mtigation evidence, however, was
expert testinony supporting the opinion that Lockett’s seizures may
have resul ted fromtenporal | obe epilepsy, caused either organically
or as a result of repeated falls as a youth. Dr. Oaen, evaluating
Lockett post-sentencing, stated tenporal | obe damage “woul d expl ai n
any sensel ess acts of violence and his eccentric interpretation of
reality.”* Likewise, a Dr. Margulies stated that, upon review of
Lockett’s nedical records, “it is ny opinion that M. Lockett very

likely has organic brain damage in the frontal and/or tenpora

32The evi dence suggests that Lockett suffers other profound
delusions, claimng |life stories, marriages, children, and careers
that have no basis in reality.

3Dr. Onen al so concl uded that “Damage to the tenporal | obe can
be associated wth distinct loss of nenory for events, inpaired
conprehensi on of [|anguage, and wth aggressiveness and violent
behavior. Seizure activity in the tenporal | obe can be associ at ed
wth very sudden onset of such violent behavior. Further, damage
to any of a variety of linbic systemstructures may also result in
mar ked aggression or violence or rage reactions. Sudden |oss of
control over aggressive tendencies, such as in expl osi ve epi sodes,
wth mniml stinulation, can be found in linbic systemlesions.”
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| obes.”3 An affidavit subnmitted by Dr. Price is to the sane;
i ndeed, he concl udes Lockett presented synptons of even nore severe
probl ens, including a diagnosis of paranoid schizophrenia. Dr .
Margulies testified at the evidentiary hearing that Lockett suffered
from a tenporal |obe lesion,®* and Dr. Johnson concluded that “I
don’t think [Lockett] would have commtted the nurder absent this
t enporal | obe |esion.”3®

Al t hough the state’s nedical experts dispute the severity of
Lockett’ s possible nental problens, they do admt to psychol ogi cal
problenms. For instance, a Dr. O Brien concluded that Lockett has

a bel ow average 1 Q and that test “results suggested substance abuse

Dr. Margulies also stated: “Mijor authorities in the field
of neurology feel that nurderers comonly have frontal and/or
tenporal brain pathology that contributes to their inability to
di stinguish right fromwong and to control violent inpulses.

It is well known that organic pathology in the frontal and/or
tenporal | obes can inpair a person’s judgnent and i npul se control .”

3Dr. Margulies exam ned Lockett and Lockett’s nedical records
on Novenber 9, 1994, and based his opinions on the tests he
adm ni stered during that exam nati on.

3Ms. Julie Ann Epps, one of Lockett’s previous attorneys in

this case, states: “In ny twenty-two years of practicing crimna
law, | have never represented a crimnal defendant with such
conplicated neurological and psychological problens. Carl’s

del usions and fantasies nmake it difficult to represent hi mbecause
it isdifficult todetermne fact fromfiction, and everything that

Carl says needs to be verified independently. | do not believe
that Carl is being deliberately obstructive. In fact, he is
pl easant and ‘ cooperative.’ Rather | believe that he is sinply

unabl e to distinguish the real fromhis fictional personae and that
he, therefore, is unable to rationally consult with his attorneys
and conduct a rational defense.”
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probl enms, and paranoid (and other) personality difficulties;

[ al t hough] results did not suggest psychotic thinking or behavior.”

A D. @ild stated: “In sumary, M. Lockett represents a
Characterlogical Disorder with m xed features. He certainly has
schizoid and antisocial features to his personality. | do not see

him as representing an Oganic Personality D sorder or being
psychotic.” The State’s experts appear to admt to a history of
sei zures and/or head trauma, and the possible existence of frontal
| obe damage.
4

Qur review of the above evidence |eads us to conclude that
counsel’s failure to investigate was deficient; it was not an
exercise of infornmed strategic choice. Al t hough he possessed
information that plainly suggested the need to i nvesti gate Lockett’s
psychol ogi cal problens, he did not, to any degree, pursue this
i nformati on. A reasonably effective defense counsel would have
pursued this information. It is also undisputed that there was
anpl e evidence of childhood trauma at hone that should have been
pur sued. In sum there was enough information before counsel--
repeated head injuries, black-outs, delusional stories, references
to self as another nane, famly troubles, drug and/or alcohol
addi cti on—to put himon notice that pursuit of the basic | eads t hat

were before himmay have led to nedical evidence that Lockett had
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ment al and psychol ogi cal abnormalities that seriously affected his
ability to control his behavior. Counsel thus nay have had a strong
predi cate fromwhich to argue to the jury that Lockett was rendered
| ess norally cul pabl e for the ruthless, cruel, and sensel ess nurders
he had conm tt ed.

The state argues, however, that these alleged failings of
counsel to investigate do not constitute ineffectiveness but instead

are strategy choices. Strickland, however, denmands nore than the

nmere decision of a strategic choice by counsel. It requires
“Iinfornmed strategic choices.” |d.

Essential to the rendition of constitutionally adequate

assi stance in either phase is a reasonably substanti al,

i ndependent investigation into the circunstances and the

law from whi ch potential defenses may be derived.

Bal dwin v. Maggi o, 704 F.2d 1325, 1332-33 (5th Gr. 1983). Indeed,

“Strickland does not require us to defer to decisions that are
uni nfornmed by an adequate investigation into the controlling facts

and | aw.” United States v. Drones, 218 F.3d 496, 500 (5th Cr.

2000). See also Baxter v. Thomas, 45 F.3d 1501, 1514 (11th Gr.

1995) (“An attorney’s decisionto limt his investigation, however,
must ‘flow froman informed judgnent.’” ‘[Quur case |aw rejects the
notion that a ‘strategic’ decision can be reasonable when the
attorney has failed to i nvestigate his options and nake a reasonabl e

choi ce anong them ”)(citations omtted.); Mapes v. Coyle, 171 F. 3d
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408, 426 (6th Gr. 1999) (“[When a client faces the prospect of
bei ng put to death unl ess counsel obtains and presents sonething in
mtigation, mniml standards require sone investigation.”).
Lockett argues that the district court failed to address this
critical basis of hisclaim that is, that trial counsel is required
to make a reasonable pretrial inquiry into possible mtigating
evi dence, and, w thout such investigation, the decision to present
no mtigating evidence cannot be considered a “strategic nove.”

See, e.qg., Baldwin, supra, 704 F.2d at 1332-33 (Sixth Amendnent

“requires defense counsel to wundertake a reasonably thorough
pretrial inquiry into the defenses which m ght possibly be offered
in mtigation of punishnent, and to ground the strategic selection
anong those potential defenses on an informed, professional
evaluation of their relative prospects for success.”); denn v.
Tate, 71 F.3d 1204, 1207 & n.1 (6th Gr. 1995). As an exanpl e
Lockett points to the fact that trial counsel failed to discover
Lockett’s brain abnormalities because he failed to perform the
medi cal tests recommended by the psychiatrist retained. Gventhis,
Lockett argues that counsel’s “strategic decision” was neither
reasonabl e nor i nforned.

We agree. This information and the opportunity to weigh this
evi dence was never before counsel. Consequently, the record wll

not support the district court’s conclusion that counsel could have
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made an i nformed strategi c choice not to present mtigation evidence
at Lockett’s sentencing phase. Furthernore, the state’s argunents
that Lockett’s counsel nade a strategic choice either to avoid
devastating cross-exam nation or to prevent the jury from hearing
of Lockett’s delusions concerning Ms. Cal houn, are unconvincing
because counsel never wei ghed this possibility of prejudi ce agai nst
any of the mtigating evidence we have noted above. In sum the
assertion of a “strategic decision” nust be rejected because no

i nf ormed deci si on was made. See, e.qg., Rector v. Johnson, 120 F. 3d

551,564 (5th Cr. 1997). Thus, having concluded that counsel’s
performance was deficient, we nove to the question of ultinmate
prej udi ce.

5

Under Strickland' s “prejudice” prong, a defendant “nust show

that there is a reasonable probability that, but-for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been
different. A reasonable probability is a probability sufficient to
underm ne confidence in the outcone.” 466 U. S. at 694.
Accordingly, Lockett argues that there was “substanti al

evi dence that woul d have inpacted the sentencing phase. In
addition to the evidence of nedical experts, Lockett points to the
expert testinony of an experienced death penalty |awer at the

hearing before the district court, who concluded that he did not
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think there was any question that Lockett was denied effective
assi stance of counsel at the sentencing phase. Thus, Lockett
concludes that the failure to present mtigating evidence should
underm ne any confidence we m ght otherwi se have in the verdict.

See Loyd v. Wiitley, 977 F.2d 149, 159-60 (5th Gr. 1992); Blanco

v. Singletary, 943 F.2d 1477, 1505 (11th Gr. 1991). The state’'s
counter, as Lockett notes, is essentially nonresponsive. It does
nothing to refute the authority and argunents relied upon by
Lockett; instead, it only repeats the findings of the district
court.

The question of prejudice is adifficult one: Is it reasonably
probabl e that the result of the proceedi ng woul d have been different
if this evidence had been introduced? There is a tension here
between a possible jury finding of reduced cul pability versus the
possi bl e conclusion that Lockett’s nental problens aggravated the
threat of future dangerousness. There is also the undeniable
gravity, cruelty and deliberateness of the crines that Lockett
comm tted: a cal cul at ed doubl e- nurder--i nvol vi ng an anbush, mul ti ple
shoot i ngs, ki dnapi ng and execution--of an i nnocent couple. W think
that, looking at this evidence in the light of the record as a
whol e, the failure to investigate and present this information was

prej udi ci al .
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A sentence of death in M ssissippi requires unanimty anong all
jurors. See Mss. Code Ann. 8§ 99-19-103. |If we can concl ude that
a juror could have reasonably concluded that the death penalty was
not an appropriate penalty in this case based on the mtigating
evi dence, prejudice wll have been established. If the nedica
opinion testinony in this case--that Lockett suffered from sone
organic brain disorder that tended to explain his violent conduct
and made him less able to control his behavior than a nornal
person--had been presented to the jury, we think a reasonable juror
could have found that his particular nental condition, which
resulted fromno fault of his own, nade himless norally cul pable
for his cruel and senseless crine. A jury that heard of a troubl ed
upbringi ng, repeated head injuries, an organic brain abnormality,
a history of referring to oneself as an entirely different person,
schi zophreni a, or other nental problenms m ght have connected these
conditions wth the evidence that Lockett’s notivation in killing
t he Cal houns may have arisen fromeither a chil dhood incident based
on M. Calhoun’s throw ng Lockett out of a swmmnng hole or a
del usi onal notion that he was having an affair with Ms. Cal houn
W just cannot say with any degree of confidence that an objectively
reasonable juror, confronted with this mtigating evidence, m ght
not have reached the conclusion that Lockett |acked the requisite

| evel of culpability to be punished with death.
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We are aware, however, that sone of this evidence could have
harmed Lockett. W are al so cogni zant of the inherent unforgivable
vi ciousness of this nurder, the nature of which may well have
inflamed the jury and | ed themto reject this evidence as rendering
him |l ess cul pable. But the fact that counsel did not even
investigate this mtigating evidence, conbined with the general |ack
of any mtigating evidence before the jury, denied Lockett any
opportunity, vouchsafed by the law, to avoid the death penalty. W
thi nk that had counsel investigated this issue, it is likely that
it “would have altered his counsel’s decision, and that the bases
underlying his counsel’s tactical choice to pursue or forego a

particul ar course would have been invalidated.” Lanb, supra, 179

F.3d at 359.3% Wthout this evidence, counsel obviously believed
that he had no other strategy other than sinply to plead for nercy

for Lockett.?3®

3’As Dr. Owen concluded: “At the very least, the fact that he
was suffering fromany one of these disorders would have provi ded
i nportant mtigating evidence because any one of them nuch less a
conbi nation of them would have substantially inpaired his ability
to appreciate the crimnality of his conduct or to conform his
conduct to the requirenents of | aw and woul d have produced extrene
mental or enotional disturbance.”

At trial, counsel essentially pled only for nercy for
Lockett, w thout nentioning any of the possible mtigating evidence
noted above. He failed even to question Lockett’s nother--the only
wtness presented in the Ms. Calhoun trial--about possible
mtigating evidence. As pointed out, counsel “conpared Carl to
Leopol d and Loeb, arguing that Carl coul d be spared because Leopol d
had gone on to becone a noted scientist while at the sanme tine
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Thus, we concl ude our anal ysis by hol ding that, because of his
failure to conduct a mninmal investigation of Lockett’s possible

mtigation evidence, counsel’s performance was, under Strickland,

deficient. Furthernore, because of the credi bl e evidence supporting
the conclusion that Lockett suffered froma nental condition that
reasonably could have been found by a jury to have decreased his
culpability for his crinmes, and because an objectively reasonable
jury could have rendered a verdict other than death, our confidence
in this jury sentencing verdict is underm ned. Consequent | vy,

Lockett suffered prejudice under Strickland. Lockett has therefore

established the denial of his constitutional right to effective
counsel at the sentencing proceeding and is entitled to habeas
relief fromthe inposition of the death penalty in Case #2.3
VI

In sum we DISMSS for lack of appellate jurisdiction the
State’s appeal of the district court’s QOctober 16, 1997 judgnent
reversing the death penalty sentence in the case of John Cal houn.
W REVERSE and VACATE, however, the Decenber 16, 1997 judgnent

granting relief to Lockett on his convictions based on the alleged

admtting that Carl |lacked the intellectual ability to do so.”
G ven that the jury knew that Lockett had a low | Q that anal ogy
was sure to convince no one.

3¥\We have considered all issues raised in the briefs of the

parties. To the extent any of these issues are not addressed or
referred to in this opinion, we find themto be wthout nerit.
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defect in his indictnents. Further, we REVERSE that part of the
Cctober judgnment that denied Lockett’s claim of ineffective
assi stance of counsel at the punishnment phase of Case #2. W grant
habeas relief in Case #2 by setting aside the sentence of death
because of ineffective counsel. W REMAND for the district court
to enter an appropriate judgnent not inconsistent with this opinion.

REVERSED, VACATED, and
REMANDED for entry of judgnent.
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