IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-50952

WASTE CONTROL SPECI ALI STS, LLC
Pl ai ntiff-Appellant,
vVer sus

ENVI ROCARE OF TEXAS, INC.: ET AL.,
Def endant s,

ENVI ROCARE OF TEXAS, | NG

ENVI ROCARE OF UTAH, | NC
KHOSROW B. SEMNAN ;

CHARLES A. JUDD;, FRANK C. THORLEY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas, Mdl and

January 18, 2000
Bef ore REYNALDO G GARZA, JOLLY, and WENER, C rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

The issues presented in this appeal are, first, whether the
district court erred in failing to remand this antitrust and
business tort case to the state court by concluding that the
conplaint fell within the artful pleading doctrine and, second,
whether the plaintiff waived its right to challenge federal
jurisdiction because, after its efforts to remand had failed, it
anended its conplaint to state a federal claim



The di spute between the appellant, Waste Control Specialists,
L.L.C (“WS’), and the appellees, Envirocare of Texas, Inc., et
al. (collectively, “Envirocare”), revolves around WCS's bid to
enter the market for disposal of |owlevel radioactive and m xed
wast e.

WCS brought this suit against Envirocare in Texas state court
alleging that “Envirocare conceived and inplenented a plan to
destroy WCS' ability to conpete in the |owlevel radioactive and
m xed waste business.” WCS pled exclusively state |aw causes of
action. They ranged from allegations of violation of the Texas
Free Enterprise and Antitrust Act of 1993, Tex. Bus. & Com Code
§ 15.05(b) (1987) (“Texas Antitrust Act”), to business tort clains.
Specifically, WS alleged that Envirocare used its nonopoly
position inproperly to prevent WCS from obtai ni ng the approval of
the state of Texas for its project. The alleged inpropriety
t ur ned, first, on allegations of false and defamatory
communi cations to state regulatory officials regarding the WS
proj ect. Second, WCS charged that Envirocare engaged in a sham
effort to create a conpeting facility in Andrews County, Texas.
WCS al |l eged that the sole purpose of this effort in Andrews County

was to incite a backl ash agai nst WCS based on citizen fear of that

county becom ng a toxic dunping ground. Natural ly, Envirocare
deni ed those allegations. Addi tionally, Envirocare raised the
Noerr - Penni ngton affirmati ve defense, i.e., that these activities




were i mmune fromsuit because efforts to i nfluence public officials
cannot violate antitrust |aws.

Ten nonths after filingits original state petition, WCS filed
an anmended petition, apparently restricting its allegations to the
non-commerci al waste market--a market with only one consuner of
di sposal services, i.e., the only generator of non-comercial
waste, the United States Departnent of Energy. At that point,
Envirocare renoved the action to federal district court. It
asserted that, because the only custoner for non-commercial waste
market is the federal governnent, the single viable claim
propounded by WCS nust be based on federal antitrust |aw,
notwi thstanding that WS s conplaint nmade no reference to any
federal |aw

The district court agreed and, asserting the artful pleading
doctrine, denied WCS's notion to remand. In filing its notion to
remand, WCS obj ected strenuously to what it considered Envirocare’s
inproper renoval. It also filed a notion to reconsider the order
denying remand. After its unsuccessful efforts to have the case
remanded, WCS faced Envirocare’s notion to dismss. The district
court strongly suggested that WCS's only potentially viable claim
was a federal one. Accordingly, WS anended its conplaint
expressly to allege a violation of the Sherman Act. Despite this
anendnent, on Envirocare’s Fed. R Cv. P. 12(b)(6) notion, the

district court dismssed WS's conplaint, reasoning that



Envirocare’' s activities were protected under the Noerr-Pennington

doctrine.?
I 1

W revi ew de novo denials of nbtions to remand. See Car pent er

V. Wchita Falls Indep. Sch. Dist., 44 F.3d 362, 365 (5th GCr.

1995). The district court rejected WCS's notion to renmand on the
basis that the artful pleading doctrine applied. The court reached
this concl usion notw thstanding the fact that the Sherman Act does
not conpletely preenpt the Texas Antitrust Act. The district court
recogni zed that WCS' s cl ai munder the Texas Antitrust Act was not

one subject to conplete federal preenption. |Indeed, the district

We have explained this doctrine as foll ows:

The Noerr-Pennington doctrine “allows individuals or
busi nesses to petition the governnent, free of the threat
of antitrust liability, for action that may have anti -
conpetitive consequences. Noerr-Pennington protectionis
grounded on the theory that the right to petition
guaranteed by the First Anendnent extends to petitions

for selfish, even anticonpetitive ends.” Geenwod
Uilities Commnv. Mssissippi Power Co., 751 F.2d 1484,
1497 (5th Gr. 1985). The doctrine was announced in

Eastern R R Presidents Conference v. Noerr Mtor
Freight, Inc., 365 U. S. 127, 81 S.C. 523, 5 L. Ed. 2d 464
(1961), where the Suprene Court held that the Sherman
Anti-Trust Act did not bar an association of railroad
conpanies from seeking legislation and regulations
destructive of the trucking industry. The Court has
expanded this holding to enconpass the petitioning of
other public officials besides legislators. See United
M ne Wirkers of Anmerica v. Pennington, 381 U. S. 657, 85
S.Ct. 1585, 14 L. Ed. 2d 626 (1965); Real Estate Investors
v. Colunbia Pictures, 508 U S. 49, 113 S.Ct. 1920, 123
L. Ed. 2d 611 (1993).

Brown & Root, Inc. v. Louisiana State AFL-CIO 10 F.3d 316, 325
(5th Cir. 1994).




court explicitly noted that federal antitrust | aw does not preenpt

Texas’' antitrust | aw. See Pounds Photographic Labs, Inc. .

Noritsu Anerica Corp., 818 F.2d 1219, 1226 (5th G r. 1987). The

district court held, however, that the Texas Antitrust Act was not
applicable on the facts. The district court interpreted the Texas
Act not to apply to actions that are wholly interstate in nature,
and it found that WCS coul d not establish a Texas antitrust action
because of the wholly interstate, or non-intrastate, nature of the
federal governnent’s waste di sposal market. Although not expressly
saying so, the district court’s order clearly hinted that WS s
only possible claimwas a federal one. |Indeed, in a footnote, the
order states that it “does not address the nerits of the
Plaintiff’s federal antitrust claim” although WCS had not all eged
that cause of action. Based on this conclusion that a federal
claimeffectively had been all eged, the court decided that it had
subject matter jurisdiction.

The district court’s decisionregarding the viability of WCS' s
al l egations appears to have been one the district court had no
jurisdiction to nake. Wt hout conplete preenption, the artfu
pl eadi ng doctrine does not apply. If this was once a matter of
debate, the Suprene Court recently has put the issue to rest. See

Ri vet v. Reqgi ons Bank of Louisiana, 522 U S. 470, 118 S.Ct. 921,

925 (1998) (“The artful pleading doctrine allows renoval where
f eder al law conpletely preenpts a plaintiff’s state-I|aw

claim . . . Although federal preenption is ordinarily a defense,



once an area of state | aw has been conpl etely consi dered, any claim
purportedly based on that pre-enpted state | awcl ai mi s consi der ed,
fromits inception, a federal claim and therefore arises under
federal law ”)(citations and internal quotation marks omtted).

See also Caterpillar, Inc. v. WIllians, 482 U S. 386, 397 n.11

(1987) (“Although ‘occasionally the renoval court will seek to
determ ne whether the real nature of the claim is federal,
regardl ess of plaintiff’s characterization, nost [courts] correctly
confine this practice to areas of the law pre-enpted by federa

substantive law.”) (quoting Federated Dep’t Stores, Inc. v. Mitie,

452 U. S. 394, 410 (1981) (Brennan, J., dissenting)). |Indeed, even
prior to Rvet, this was the rule in this circuit and others. See

Avitts v. Amoco Prod. Co., 53 F.3d 690, 693 (5th Cr. 1995)

(“[When both federal and state renedi es are available, plaintiff’s
el ection to proceed exclusively under state | aw does not give rise
to federal jurisdiction. |In the present case, there is no doubt
that Appellees have chosen to pursue only state |aw causes of
action. . . . The district court had no jurisdiction over the
subject matter . . . .”). See also Janes W Mbore, MoORE S FEDERAL
PRACTICE § 107.14[3][b][iv], p. 107.86.2-86.3 & n.184.1 (3d ed.
1999) (citing cases fromthe Third, Eighth, and Nnth Crcuits, but
noting sone authority to the contrary).

The district court’s error, perhaps, lies in overreliance on

Carpenter, supra, 44 F.3d 362. The district court’s adoption of

| anguage in Carpenter to support its holding that the artful



pl eadi ng doctrine could apply irrespective of the | ack of conplete
preenpti on does not take into account the full reach of the case’s
| anguage or holding. For instance, the district court focused on
a statenent in Carpenter that, “[t]he artful pleading doctrine
recogni zes that the characterization of a federal claimas a state
claimw Il not in all cases prohibit renoval when the plaintiff has
no state claimat all.” 1d. at 367. That quote nmust be read in
context. First, Carpenter expressly stated:

In certainsituations where the plaintiff necessarily has

available no legitimte or viable state cause of action,

but only a federal claim he may not avoid renoval by

artfully casting his federal suit as one arising

exclusively wunder state |[|aw Al t hough a defense,

preenption may so forcibly and conpl etely displace state

law that the plaintiff’s cause of action is either wholly

federal or nothing at all.

Id. at 366 (enphasis added)(citing Avco Corp. v. Aero Lodge No.

735, Int’'l Ass’n of Machinists, 390 U S. 557, 559 (1968)). I ndeed,

the district court did not note the next sentence and citation

into federal ones, but rather reveals the suit’
necessary federal character. See Franchise Tax Board [V.
Construction Laborers Vacation Trust], 463 U S [1,] 23
[ (1983)] (announcing that this exception to the well-
pl eaded conplaint rule “stands for the proposition that
if a federal cause of action conpletely preenpts a state
cause of action any conplaint that cones within the scope
of the federal cause of action necessarily ‘arises under
federal law. ”).

The doctrine does not convert legitinmate state clains
S

Carpenter specifically noted that the artful pleading doctrine is
a “narrow exception,” id. at 367, to the well-pleaded conpl aint
rule, and that “[t]he Suprenme Court has required that the

preenption be conplete.” 1d. at n.2 (citations omtted). Finally,



Carpenter observed that “the Suprene Court has clearly sanctioned
the [artful pleading] rule only in the area of federal |abor
relations and the Enployee Retirenent Inconme Security Act of
1974. . . ." 1d.

In this circunstance, WS remained the nmaster of its

conplaint. See Avitts, 53 F.3d at 693. Al t hough WCS coul d have

all eged a federal cause of action in its state petition, it did
not . It filed a conplaint in state court alleging wholly state
clains in anon-preenpted field. Its choiceis entitled to respect
and precluded renoving the case to federal court absent
circunstances not presented here. For certain, we express no
opinion as to the viability of WCS's state lawclains. That is for
a Texas court to decide. The district court’s order, issued
W t hout jurisdiction, can have no preclusive effect.
1]

Despite inproper renoval and the district court’s error in
denying WCS's notion to remand, we nust nevertheless confront
whet her WCS's decision to anend its conplaint in federal court to
state a claim under the Sherman Act waived this jurisdictional
def ect.

Jurisdictional defects at tinme of renoval notw thstanding, a
final judgnent of a federal court nay be binding even though the
case has been inproperly renoved, if jurisdiction exists at the

time judgnent is entered. See Caterpillar, Inc. v. Lews, 519 U S

61, 73 (1996) (“[E]rroneous renoval need not cause the destruction



of a final judgnent, if the requirenents of federal subject-matter
jurisdiction are net at the tinme the judgnent is entered.”); G ubbs

V. General Elec. Credit Corp., 405 U S. 699, 702 (1972); Kidd v.

Sout hwest Airlines, Co., 891 F.2d 540, 547 (5th Gr. 1990).

To be binding despite inproper renoval, the plaintiff nust
voluntarily anmend its conpl aint, and there nust be a final judgnent
on the nerits. See Kidd, 891 F.2d at 546. According to Kidd:

Where the disgruntled party takes full advantage of the

federal forum and then objects to renoval only after

|l osing at the district court |level, that party has wai ved

all objections to renoval jurisdiction. Although Kidd

initially protested the district court’s renoval

jurisdiction, we find that Kidd s voluntary decision to
anend her conplaint after the district court denied her
nmotion for remand wai ved this objection.
ld. (citations omtted). W nust deci de whether Kidd controls our
deci si on today.
Post - Kidd, the Suprene Court has |ooked favorably upon a

plaintiff’s argunent that diligent objection renders the waiver

doctrine inapplicable. See Caterpillar, 519 U S. at 72-77. The
Caterpillar Court expressly distinguished Gubbs, supra, 405 U S.

at 702, on the basis that it addressed jurisdiction after renoval
W t hout objection. “The [Gubbs] decision is not dispositive of
the question whether a plaintiff, who tinely objects to renoval

may | ater successfully chall enge an adverse judgnent on the ground
that the renoval did not conply with statutory prescriptions.”

Caterpillar, 519 U S. at 73. The Court noted that the plaintiff,

“by tinmely nmoving for remand, did all that was required to preserve



his objection to renoval,” id. at 74, and held that a plaintiff in
this predi canent need not seek perm ssion for a 28 U.S.C. § 1292(b)
interlocutory appeal in order to preserve the error. |d. Despite
this favorable | anguage, the Court ultinmately upheld the federal
court judgnent on the basis that “[o]nce a diversity case has been
tried in federal court . . . considerations of finality,
ef ficiency, and econony becone overwhelning.” |d. at 75.2 Thus,

Caterpillar holds that tinely objection can preserve the

jurisdictional claim despite subsequent anmendnent, even if other
considerations may ultimately outweigh that objection. See also

Hurt v. Dow Chem Co., 963 F.2d 1142, 1145-46 (8th Cir. 1992)

(di stinguishing G ubbs onthe basis that plaintiff failed to object
to renoval); Paxton v. Waver, 553 F.2d 936, 941-42 (5th Gr.

1977) . Because G ubbs holds that it is only the non-objecting
plaintiff who definitively waives its jurisdictional argunent,
G ubbs is not applicable.

We al so think that there has been no waiver here for at |east

one ot her reason. Applying the Kidd elenents, in deciding that

2The Court further stressed that “[t]o w pe out the
adj udi cati on post-judgnent, and return to state court a case now
satisfying all federal jurisdictional requirenents, woul d inpose an
exor bi tant cost on our dual court system a cost inconpatible with

the fair and unprotracted adm nistration of justice.” 1d. at 77.
Here, that concern arguably is not inplicated. A diversity case
differs fundanentally from a federal question case. Wth a

diversity case, a federal court applies state | aw exactly as would
a state court. See, e.qg., Erie R Co. v. Tonpkins, 304 US. 64
(1938). There is no difference in the treatnment of the substance
of plaintiff’s clains; the change is |argely procedural if at all.

10



wai ver is not applicable to WCS, we are greatly influenced because

there was no trial on the nerits.3 Though the reach of the

SWCS al so objects that its anmendnent was not voluntary, citing
Hunphrey v. Sequentia, Inc., 58 F.3d 1238 (8th Cr. 1995), a case
in which the district court had found the plaintiff’s state |aw
claimto be preenpted. “Thus, the district court presented [the
plaintiff] with a Hobson’s choice. Under the circunstances, his
options were to anend his conplaint to allege the federal LMRA
clains or risk dismssal of the conplaint and, consequently,
preclusion of his federal <clains under the doctrine of res
judicata.” 1d. at 1241. W note that a simlar Hobson’s choice
argunent has not been uniformy accepted. |In Bernstein v. Lind-
Wal dock Co., 738 F.2d 179, 185 (7th Cr. 1984), Judge Posner
persuasi vely wote:

[A]fter Bernstein’ s notion to remand was deni ed, he threw
inthe towel, as it were, and filed an anended conpl ai nt
in federal court that included an unm stakabl e federal

cause of action against the Exchange. The anended
conplaint was thus within the original jurisdiction of
the federal district courts and it makes no difference
that it was filed only because Bernstein’s previous suit
had i nproperly been renoved. |f he was convinced that
the original action was not renovabl e he coul d have stuck
by his guns and we woul d have vindi cated his position on
appeal . But once he decided to take advantage of his
i nvoluntary presence in federal court to add a federal
claimto his conplaint he was bound to remain there

O herwi se he would be in a position where if he won his
case on the nerits in federal court he could claimto
have rai sed the federal question in his anended conpl ai nt
voluntarily, and if | ost he could claimto have raised it
involuntarily and to be entitled to start over in state
court. He ‘cannot be permtted to i nvoke the jurisdiction
of the federal court, and then disclaim it when he
| oses.’

(CGting Brough v. United Steelwrkers of Anerica, 437 F.2d 748, 750
(st Cr. 1971)). |In Signon, supra, 110 F. 3d at 1202-03, we cited
this | anguage favorably but w thout discussion. Bernstein, though
not Signon, precedes Caterpillar’s apparent approval of the
plaintiff’'s effort to do “all that was required to preserve his
objection to renoval.” 519 U S at 74. As we have noted,
Caterpillar preserves for appeal objection to jurisdiction if
tinely objected to in the first place, and in the absence of other
equitable i ssues. Mre inportant, despite its obvious attraction,

11



expression “trial on the nerits” is unclear in this context, we
hold that it stops short of a Rule 12(b)(6) dism ssal. Although we
have defined this phrase to include sunmary judgnents, see Kidd,

891 F.2d at 546; Signpbn v. Southwest Airlines Co., 110 F. 3d 1200,

1202 n.6 (5th G r. 1996), we have not gone further than that. On
the sanme question, sister circuits have expressly held that a
“trial on the nerits” does not include 12(b)(6) dism ssals. See,

e.q., Chivas Products, Ltd. v. Omen, 864 F.2d 1280, 1286-87 (6th

Cir. 1988)(citing cases fromthe Fourth, Fifth, Ninth, and El eventh
Circuits), rev’'d on other grounds, Tafflin v. Levitt, 493 U S. 455

(1990). In Kidd, we stated that “the ‘trial on the nerits’
requi renent conprehends a full bench or jury trial, as well as a
summary judgnent dismssal.” 891 F.2d at 546 (citation omtted).
This statenment is in accord with the usual rule. See, e.q.,

Bennett v. Pippin, 74 F.3d 578, 585 (5th Gr. 1996)(differentiating

summary judgnents with Rule 12(b)(6) notions); Wight & MIler, 5A
Federal Practice & Procedure: Cvil 2d 8§ 1356 (Wst 1990) (“The
purpose of a notion under Rule 12(b)(6) is to test the forma

sufficiency of the statenent of the claim it is not a procedure
for resolving a contest about the facts or the nerits of the
case.”). To be sure, the usual course of action upon granting a

defendant’s Rule 12(b)(6) notion is to allow a plaintiff to anmend

Judge Posner’s | anguage nust admt sonme exception. If it were the
firmand fast rule, an anmendnent of one’s conplaint after inproper
renmoval would always constitute waiver of the jurisdictional
argunent despite the prerequisite for a judgnent on the nerits.

12



his or her conplaint, see Fonan v. Davis, 371 U S. 178, 182 (1962),

which inplies that a plaintiff often may still be able to state a
claimif pleaded properly. Wthout any factual review as applied
tothe plaintiff’s allegations, the “nerits” of a plaintiff’s case
have not been sufficiently addressed for purposes of this issue.
One final consideration that influences our decision (which
may be said to stemfromthe fact that there was no judgnent on the
merits), is the absence here of the “[overwhel m ng] consi derations
of finality, efficiency, and econony,” which was conpelling for

the Court in Caterpillar. 519 U. S. at 75. Thi s case consuned,

relatively, a mnimumof judicial resources. No hearing was ever
held inthis matter. |In conparison to the three and one-half years

of litigation and six-day jury trial in Caterpillar,* the district

court, in perhaps the overstated words of WCS, granted it, “only
el even days and ten pages to reply to Envirocare’'s Mdtion to
Dismss,” before it ruled. The few nonths during which this case
inproperly resided in federal district court are not conparably
over whel m ng.

In sum the doctrine of waiver after inproper renoval is not

applicable on these facts. As WCS tinely objected to renoval, it

iCaterpillar’s finding of finality, efficiency, and econony
considerations was nmade by analogy to Newman-Geen, Inc. V.
Al fonzo-Larrain, 490 U.S. 826 (1989), a diversity case in which the
Court stated that “requiring dismssal after years of litigation
woul d i npose unnecessary and wasteful burdens on the parties,
judges, and other litigants waiting for judicial attention.” 1d.
at 836. An apparently expedited Rule 12(b)(6) decision hardly is of
the sanme magnitude to either case.

13



has not waived its objection to that renoval despite its subsequent
amendnent of its claim?
|V

“An order remanding [an inproperly renpoved] case nay require
paynment of just costs and any actual expenses, including attorney
fees, incurred as the result of the renoval.” 28 U . S.C. 8§ 1447(c).
Appel l ant’ s costs and expenses before this court and the district
court were certainly “incurred as the result of the renoval.” See

Avitts v. Anmbco Prod. Co., 111 F.3d 30, 32 (5th CGr. 1997).

“IOrdinary litigation expenses that would have been incurred had
the action renmained in state court are not recoverable. . . .7 |d.

at 32. Mreover, an award of attorney’s fees under 8§ 1447(c) for

the plaintiff who plays an “active role . . . in persuading the
district court to retain jurisdiction” is inappropriate. |d. at
33. In this case, however, WCS may be said to have taken an

opposite position with respect to jurisdiction, despite its
anendnent . Furthernore, we are persuaded that WCS's attorney’s

fees in the district court would not have been incurred had the

W also find nerit in WCS's position of the narrowness of its
anmendnent. The conpany filed an anended conplaint to state the one
and only claimthe district court suggested it had, and a claim
that was consistent with its state court pleading. |n conparison,
in Kidd, the plaintiff brought a breach of her enploynment contract
claimin state court. Upon renoval to federal court and denial of
her nmotion to remand, plaintiff “amended her conplaint to assert
breaches of Sout hwest’s enpl oyee stock ownershi p plan and enpl oyee
profit-sharing plan” under ERI SA 891 F.2d at 542. Thus, the
plaintiff added an entirely new cause of action. Such an action
speaks to a studied decision to take advantage of the forum once
t here.

14



action remained in state court. After all, the litigation expense
incurred in federal court involved efforts to remand the case to
state court and, failing that, WCS anendnent of its pleadings to
state a federal cause of action and subsequent defense of that
position against Envirocare’s notion to dismss. |t appears to us
that WCS woul d not have incurred these fees if Envirocare had not
i nproperly renoved the case. We therefore conclude that WCS is
entitled under the statute to the full costs and expenses,
including attorney’s fees, incurred in defending against the
i nproper renoval and all other action in district court.
\Y

In sum we hold that this action was inproperly renoved to
district court and that WCS's notion to remand shoul d have been
granted. Furthernore, on the facts of this case, WCS di d not wai ve
its jurisdictional argunent by anending its conplaint in the
district court to state a federal cause of action under the Sherman
Act. WCS s antitrust cause of action may or nay not be able to
escape dismissal in state court, but that is not for a federa
court to decide.

This district court |acked subject matter jurisdiction over
this action. Its orders are therefore VACATED, and the case is
REMANDED to the district court with instructions to remand this
action to the state court fromwhich it was renoved in accordance
wth 28 U S C 8§ 1447(c) and to award costs and fees to WCS upon

subm ssi on of proper proof.

15
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VACATED and REMANDED.



