IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-31304

UNI TED TRANSPORTATI ON UNI ON;
BROTHERHOOD COF LOCOMOTI VE ENG NEERS,

Plaintiffs - Appell ees,
ASSOCI ATI ON OF AMERI CAN RAI LROADS,
Intervenor - Plaintiff - Appellee,
VERSUS
M CHAEL FOSTER, as Governor of the State of Louisiana;
RI CHARD | EYOUB, as Attorney Ceneral of the State of
Loui siana and as representatives of all other
simlarly situated,

Def endants - Appel |l ants.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

March 17, 2000
Before DAVIS and JONES, and MAG LL," Circuit Judges.
MAG LL, G rcuit Judge:

Thi s appeal raises the issue of whether federal |aw preenpts
three Louisiana railroad transportation |aws. The district court
answered this question in the affirmative and granted summary
judgnent in favor of the appellees, United Transportation Union

(UTU) Y, the Brotherhood of Loconotive Engineers (BLE)? and the

" Gircuit Judge of the Eighth Gircuit, sitting by designation.

IUTU is the duly elected collective bargai ning representative
for the <crafts of enployees known as trainnen, engineers,
(continued...)



Aneri can Associ ation of Railroads (AAR)3. Louisiana's Governor and
Attorney General (Appellants) appeal the district court's ruling.
For reasons to be discussed, we affirmin part and remand to the
district court for further proceedings consistent with this
opi ni on.
| . Background

On May 6, 1998, Louisiana's CGovernor signed the foll ow ng
three railroad transportation bills into law. 1) Senate Bill No.
26, enacted as Loui si ana Revised Statute 8 32: 661. 2 (Act 81), which
aut hori zes Loui siana | aw enforcenent officers to adm ni ster post-
collision toxicological testing of railroad crews involved in

collisions at railroad crossings;* 2) Senate Bill No. 30, enacted

(...continued)
conductors, hostlers, switchnen, and yardnen.

2BLE is the duly elected collective bargaining representative
for the craft of enployees known as | oconotive engi neers.

SAAR is an incorporated non-profit trade association whose
menbership includes freight and passenger railroads. AAR clains
that its nmenbers operate 77% of the line-haul m | eage, enploy 91%
of the workers, and account for 93%of the freight revenues of al
railroads in the United States.

4Act 81 provides:

A. (1) Any person who operates a | oconotive engi ne upon
the railroad tracks of this state shall be deenmed to have
gi ven consent, subject to the provisions of R S. 32:662,
to a chemcal test or tests of his blood, breath, urine,
or other bodily substance for the purpose of determ ning
the alcoholic content of his blood and the presence of
any abused or illegal controlled dangerous substance as
set forthin RS. 40:964 in his blood if he is invol ved
inacollision at a railroad crossing at any roadway of
this state alleged to have occurred when he was driving
or in actual physical control of the |oconotive engine
whil e believed to be under the influence of an al coholic
(continued...)



(...continued)
beverage or any abused or illegal controll ed dangerous substance as
set forth in R S. 40:964.

(2) The test or tests shall be admnistered at the
direction of the law enforcenent officer having
reasonabl e grounds to believe the person to have been
operating or in physical control of the | oconotive engi ne
whi | e under the influence of either an al coholic beverage
or any abused or illegal controlled dangerous substance
as set forth in R S. 40:964. The | aw enforcenent agency
by which such officer is enployed shall designate which
of the aforesaid tests shall be adm nistered.

C. (1) Wen a |law enforcenent officer requests that a
person submt to a chemcal test as provided for inthis
Section, he shall first read to the person a standardi zed
form approved by the Departnent of Public Safety and
Corrections. The departnent is authorized to use such

| anguage as it, in its sole discretion, deens proper
provided that the form does inform the person of the
fol | ow ng:

(a) His constitutional rights under Mranda v. Arizona
and subsequent applicable jurisprudence.

(b) The consequences of his refusal to submt to the
chem cal test.

(c) The nanme and enpl oyi ng agency of all | aw enforcenent
officers involved in the detention, investigation, or
arrest of the person.

(2) In addition, the law enforcenent officer, after
reading the form shall request the arrested person to
sign the form |If the person is unable or unwilling to

sign, the officer shall certify that the arrestee was
advi sed of the information contained inthe formand that
the person was unable to sign or refused to sign

D. If a person refuses the request of the |aw
enforcement officer to submt to a chem cal test offered
pursuant to the provisions of this Section, a test shal

not be given without a court order. A witten report
shall be forwarded by the enforcenent officer to the
United States Departnent of Transportation. The report
shall state that the officer had reasonable grounds to
beli eve that the person had commtted a crine pursuant to

(continued...)



as Loui siana Revised Statute 8§ 32:168 (Act 83), which requires the
equi pping of Iloconotives with audible signaling devices and
requires train operators to wuse the devices at specified
| ocations;® and 3) Senate Bill No. 100, enacted as Louisiana
Revised Statute § 32:176 (Act 87), which requires railroad
enpl oyees to inform state authorities as to whether a train
involved in an accident at a railroad crossing possesses an event

recorder.®

(...continued)

the provisions of RS 14:98 and that the person had refused to
submt to the test upon the request of the peace officer and had
been advi sed of the consequences of the refusal.

La. Rev. Stat. Ann. § 32:661.2 (West 1999).
'n relevant part, Act 83 reads:

A. Every railroad conpany or person owni ng and operating
a railroad in this state shall equip each |oconotive
engine with a bell and a whistle or horn which, under
normal conditions, can be heard at a di stance of not | ess
than one quarter of a mle.

B. Except as specifically exenpted by |aw, any person
controlling the noti on of an engi ne on any railroad shal

comence soundi ng the audi bl e si gnal when such engine is
approachi ng and not |ess than one quarter of a mle from
the place where such railroad crosses any hi ghway. Such
soundi ng shall be prolonged either continuously or by
bl asts of the whistle or horn to be sounded i n t he manner
provi ded by the Uni form Code of Railroad Operating Rul es
until the engine has crossed the roadway, unless the
di stance fromthat crossing to the start of the novenent
or the distance between the crossings is |ess than one
quarter mle, in which event such warning signals shal

be so sounded for the |esser distance. In cases of
energency said whistles or horn may be sounded in short
bl ast s.

La. Rev. Stat. Ann. § 32:168 (West 1999).

6Act 87 provides in pertinent part:
(continued...)



On August 17, 1998, BLE and UTU filed a | awsuit seeking pre-
enforcenent review of Louisiana's newy enacted railroad safety
| aws. Their conplaint alleged the following clains: 1) federal |aw
preenpts Acts 81, 83, and 87; 2) Act 81 violates the Fourth
Amendnent because it allows a Loui siana | aw enforcenent officer who
| acks probable cause to adm nister post-collision toxicologica
testing to a railroad enpl oyee as part of a crimnal investigation;
and 3) all three acts create an wundue burden on interstate
comerce. On August 27, 1998, the AAR intervened in the present
action. On Cctober 26, 1998, the district court granted summary
judgnent in favor of the appellees, finding that federal |aw
preenpts all three acts, that Act 81 viol ates the Fourth Arendnent,
and that Act 83 creates an undue burden on interstate conmerce.
Based on these findings, the district court permanently enjoined

t he enforcenent of Acts 81, 83 and 87.

[1. Justiciability

A. Ri peness

(...continued)

| medi ately following a railroad crossing accident, the
engi neer or a responsible nenber of the crew, if the
engineer is unable to provide the information, shal
inform the |aw enforcenent officer investigating such
accident if the train possesses an event recorder which
records and preserves any information which is rel evant
to the accident or nmay be of assistance in the
i nvestigation of the accident. Upon request of the | aw
enforcenent officer, the railroad or its representative
shal|l provide, in a tinely manner, any such information
contained on the event recorder whose release is not
prohi bited by federal law, rule, or regul ation.

La. Rev. Stat. Ann. § 32:176 (West 1999).
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No one has <challenged the ripeness of this case for
adj udi cati on. However, we nust consi der possi bl e objections to our

Article I'll jurisdiction sua sponte. See Lang v. French, 154 F. 3d

217, 222 (5th Cr. 1998). "[E]very federal appellate court has a
special obligation to 'satisfy itself not only of its own
jurisdiction, but also that of the lower courts in a cause under
review,' even though the parties are prepared to concede it."

Steel Co. v. Citizens for a Better Env't, 523 U S. 83, 118 S. C

1003, 1013 (1998) (quoting Mtchell v. Maurer, 293 U S. 237, 244
(1934)).

Article I'll of the Constitution confines the federal courts to
adj udi cati ng actual "cases" and "controversies."” U S. Const. art.
11, 8 2. In an attenpt to give nmeaning to Article Ill's "case or
controversy requirenment”, the courts have devel oped a series of
principles ternmed "justiciability doctrines.” One such doctrine
that "cluster[s] about Article Ill" is ripeness. Vander Jagt v.
O Neill, 699 F.2d 1166, 1178 (D.C. Gr. 1983) (Bork, J.

concurring). Ripeness separates those matters that are premature
because the injury is specul ative and may never occur from those

that are appropriate for judicial review See Abbott Lab. v.

Gardner, 387 U S. 136 (1967), overruled on other grounds, Califano

V. Sanders, 430 U. S. 99 (1977).
In the present case, appellees bring suit under the

Decl aratory Judgrment Act, 28 U S.C. 8§ 22017, which provides the

I'n rel evant part, the Declaratory Judgnent Act reads:

(continued...)



statutory nechanism for seeking pre-enforcenent review of a
statute. Decl aratory judgnents are typically sought before a

conpleted "injury-in-fact" has occurred, see Pic-A-State Pa., Inc.

v. Reno, 76 F.3d 1294, 1298 (3d Gr. 1996), but still nust be

limted to the resolution of an "actual controversy." Aetna Life

Ins. Co. v. Haworth, 300 U. S. 227, 239-40 (1937). |In other words,

despite the nature of appellees' action, we will not hear their
pre-enforcenent challenge unless their suit is ripe for review?

In New O | eans Public Service, Inc. v. Council of New Ol eans,

833 F. 2d 583 (5th Cir. 1987), we set forth the prevailing standards
for determ ning whether a dispute is ripe for adjudication. W
st at ed:

A court should dism ss a case for | ack of "ripeness" when
the case 1is abstract or hypothetical. The Kkey
considerations are "the fitness of the issues for
judicial decision and the hardship to the parties of
W t hhol di ng court consideration.”™ A case is generally
ripe if any remaining questions are purely |egal ones;
conversely, a case is not ripe if further factual
devel opnent is required.

(...continued)

In a case of actual controversy within its jurisdiction
oo any court of the United States, upon the filing of
an appropriate pleading, may decl are the ri ghts and ot her
legal relations of any interested party seeking such
decl arati on, whether or not further relief is or could be
sought. Any such declaration shall have the force and
effect of a final judgnent or decree and shall be
revi ewabl e as such

28 U.S.C. §8 2201 (enphasis added).

8Thi s remai ns true notwi t hstandi ng our observation that "[t] he
purpose of the Declaratory Judgnent Act is to settle 'actual
controversies' before they ripeninto violations of | awor a breach
of sone contractual duty." Hardware Mut. Cas. Co. v. Schantz, 178
F.2d 779, 780 (5th Cr. 1949).




Id. at 586-87 (internal citations omtted).
B. Act 81

Appel | ees all ege that federal | aw preenpts Act 81 because the
Federal Railroad Adm nistration (FRA) has conpletely subsuned the
subject matter of alcohol and drug testing in the railroad
industry.® Appellees also allege that Act 81 offends the Fourth
Amendnent because it authorizes Louisiana | aw enforcenent officers
to adm nister post-collision toxicological testing to railroad
enpl oyees as part of a crimnal investigation even when the
officers l|ack probable cause. For reasons to be discussed,
appel l ees argunent is entirely too specul ati ve and hypothetical to
establish the existence of an Article Ill "case or controversy."
In short, we find that the appell ees' pre-enforcenent challenge to
Act 81 is not ripe for review.

Appel | ees' challenge sits atop a nountain of conjecture and

specul ati on. In order for Act 81 to run afoul of the Fourth

The FRA has i ssued nunerous regul ati ons which concern the use
and possession of alcohol and controlled substances by railroad
enpl oyees. For exanple, 49 CF.R § 219.201 sets forth the
followng circunstances under which mandatory post-accident
toxicological testing is required: (1) a mgjor train accident,
i.e., any accident involving damage of nore than $6,600 in 1998;
(2) a reportable injury, i.e., any injury which results in (a)
death to any person, (b) injury to any person that requires nedical
treatnent, or (c) any injury to arailroad enployee that results in
(i) a day away from work, (ii) restricted work activity or job
transfer, (iii) loss of consciousness, or (iv) occupation illness
of a railroad enployee; (3) a fatality to any on-duty railroad
enpl oyee; or (4) a passenger train accident causing a reportable
injury to any person. Rel evant to this case, however, FRA
regul ations specifically exclude railroad enployees from testing
“in the case of a collision between railroad rolling stock and a
motor vehicle or highway conveyance at a rail/highway grade
crossing.” 49 CF.R 8 219.201(b).
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Amendnent, the following train of events woul d necessarily have to
occur: First, a train nust be involved in a collision at a
Loui siana railroad crossing. Al t hough the law of probability
suggests such a collision may be inevitable, we cannot determ ne
wth any degree of certainty when such an event wll occur.
| ndeed, the Louisiana legislature may anend Act 81's chal | enged
term nol ogy, ° or repeal Act 81 it inits entirety, before another
| oconotive collision at a railroad crossing in Louisiana. Second,
even assum ng that such a collision occurs, Act 81 does not operate
automatically in the event of a collision. Rather, a |aw
enforcenent officer nmust have "reasonable grounds to believe the
person to have been operating or in physical control of the
| oconotive engine while under the influence" of alcohol or other
illegal controlled substances. Cdearly, there will be many cases
where an officer's suspicion does not rise to the | evel necessary
to trigger Act 81's application. Third, "reasonable grounds to
beli eve" would have to be interpreted to nean sonet hing ot her than
"probabl e cause."!* The appellees ask this court to interpret

"reasonabl e grounds to believe" to nean "reasonabl e suspicion," a

The parties agree that Act 81 would pass constitutional
muster had the Louisiana legislature used the terns "probable
cause" instead of "reasonable grounds to believe."

IWe are particularly concerned with allowing this pre-
enforcenent challenge to a Loui siana statute where its nmeani ng has
not been passed on by any Loui siana state court or been inpl enented

by Louisiana's executive branch. We observe that "reasonable
grounds to believe" could be interpreted to nean "probabl e cause, "
rather than sone | esser form of suspicion. |In the absence of an

actual controversy, we are reluctant to guess the neaning of a
statute lawmful |l y enacted by Loui siana's | egi sl ature and signed into
|l aw by its governor.



| evel of suspicion clearly below the "probable cause"” generally
needed to justify a search in a crimnal investigation.® Finally,
a Louisiana officer would have to order such testing wthout
actually having "probable cause."?!® In light of the extrene
prematurity of this action, we refuse to allow appellees' Fourth
Anendnent facial challenge to Act 81.1

We are particularly concerned about granting pre-enforcenent
review in this situation given the slight, if any, harm that
appel l ees may suffer if we withhold review on ripeness grounds.
First, assumng the previously outlined train of events actually
occurs, Act 81 expressly allows railroad enpl oyees to refuse a | aw
enforcenent officer's request to undergo toxicol ogi cal testing. See
La. Rev. Stat. Ann. 8§ 32:661.2(D) (West 1999). If an enpl oyee
refuses an officer's request, Act 81 nerely authorizes the |aw
enforcenent officer to report this refusal to the Departnent of
Transportation. See id. This potential hardshi p does not convi nce

us that pre-enforcenent review is appropriate in this case.

2A bodily intrusion resulting fromthe taking of bodily
fluids constitutes a search within the scope of the Fourth
Amendnent. See Skinner v.Railway Labor Executives' Ass'n, 489 U. S
602, 617 (1989). To be deened reasonabl e, a search generally nust
be supported by a warrant i ssued upon probabl e cause. See Nati onal
Treasury Enployees Union v. Von Raab, 489 U S. 656, 665 (1989).

13\We assume, without deciding, that Act 81's predom nate
purpose is to aid state |law enforcenent officers in the crimna
prosecution of | oconotive engineers who operate | oconotives while
under the influence of alcohol or other illegal controlled
subst ances.

YFor identical reasons, we find that any conflict between Act
81 and federal law remains entirely hypothetical, and thus,
appel l ees' challenge is not ripe for review

10



C. Acts 83 and 87
We find Act 83 ripe for judicial resolution. Act 83 inposes
imedi ate obligations on the railroad, including potential
equi pnent nodi ficati ons and operating procedures. W also find Act
87 ripe for adjudication. Simlar to Act 81, Act 87's requirenents
depend upon a future railroad collision. However, unlike Act 81,
the only questions we need to decide are purely |legal, and thus,

are appropriate for judicial review See New Oleans Pub. Serv.,

Inc. v. Council of New Orleans, 833 F.2d 583 (5th Cr. 1987).

[11. Preenption
A.  Ceneral Preenption Principles
The Supremacy C ause of Article VI of the United States
Constitution provides Congress with the power to preenpt state | aw.
See U S. Const. art VI, cl. 2. The Suprene Court has instructed
federal courts that the historic police powrs of the states are
not to be superceded by federal |aw unless "that was the cl ear and

mani f est purpose of Congress.” Rice v. Santa Fe Elevator Corp.

331 U. S 218, 230 (1947). In Louisiana Public Service Conm ssion

v. FCC, 476 U S. 355 (1986), the Suprene Court detailed the

ci rcunst ances when a finding of preenption is appropriate:

Preenption occurs when Congress, in enacting a federal
statute, expresses a clear intent to preenpt state |aw,
when there is outright or actual conflict between federal
and state law, where conpliance with both federal and
state lawis in effect physically inpossible, where there
isinplicit infederal lawa barrier to state regul ation,
where Congress has |legislated conprehensively, thus
occupying an entire field of regulation and |eaving no
roomfor the states to supplenent federal |aw, or where
the state | aw stands as an obstacle to the acconpl i shnent
and execution of the full objectives of Congress.
Preenption may result not only from action taken by

11



Congress itself; a federal agency acting within the scope

of its congressionally delegated authority may preenpt

state regqgul ation.
476 U.S. at 368-69 (citations omtted). In any case, "[t]he
critical question is whether Congress intended that federal
regul ati ons supersede state law." [d. at 369.

B. The Federal Railroad Safety Act

The Federal Railroad Safety Act (FRSA), 49 U S C 8§ 20106
(formerly 45 U. S. C. 8§ 434), was enacted "to pronote safety in every
area of railroad operations and reduce railroad-rel ated accidents
and incidents.” 49 U S.C. 8§ 20101. |In order to pronote safety at
rail road grade crossings, the FRSA provides that the Secretary of
Transportation "as necessary, shall prescribe regul ations and i ssue
orders for every area of railroad safety suppl enenting [existing]
| aws and regul ations.™ 49 U. S.C. § 20103. Congress expressly
defined the preenptive scope of any pronulgated regulations,
stating:

Laws regul ations, and orders related to railroad safety

shall be nationally uniformto the extent practicable.

A State may adopt or continue in force alaw, regulation,

or order related to railroad safety until the Secretary

of Transportation prescribes a regulation or issues an

order covering the subject matter of the State

requi renent. A State may adopt or continue in force an

additional or nore stringent |aw, regulation, or order,

or standard related to railroad safety when the |aw,

regul ation, or order— (1) is necessary to elimnate or

reduce an essentially local safety hazard; (2) is not

i nconpatible with a law, regulation, or order of the

United States Governnent; and (3) does not unreasonably

burden interstate conmerce.
49 U. S.C. § 20106.

We have previously observed that "FRSA preenption is even nore

di sfavored than preenption generally."” Rushing v. Kansas Cty S.

12



Ry. Co., 185 F.3d 496, 515 (5th Gr. 1999) (internal citations
omtted).® The restrictive terns of its preenption provision
"indicate[] that pre-enption wll 1lie only if the federal

regul ations substantially subsune the subject matter of the

rel evant state |aw " CSX Transp., Inc. v. Easterwod, 507 U S

658, 664 (1993) (enphasis added). When applying FRSA preenption,
the Court eschews broad categories such as "railroad safety","
focusing instead on the specific subject matter contained in the
federal regulation. See i1d. at 665-75. In sum when deciding
whet her the FRSA preenpts state | aws designed to inprove railroad
safety, we interpret the relevant federal regulations narromy to
ensure that the careful balance that Congress has struck between
state and federal regulatory authority is not inproperly disrupted
in favor of the federal governnent.
C. The Loconotive Boiler Inspection Act

The Loconotive Boiler Inspection Act (LBIA), as anended, 49
US C 8§ 20701, et. seq., grants the United States the power to
regulate all "parts and appurtenances" of railroad |oconotives.
The questi on of whet her Congress intended the LBIAto preenpt state
regul ation of railroad parts and appurtenances was addressed by the

Suprene Court in Napier v. Atlantic Coast Line RR Co., 272 U.S.

605 (1926), which held that Congress intended the LBIA to "occupy

the field" of |oconotive equipnent regulation. ld. at 613. At

The Supreme Court has observed that the FRSA displ ays
considerable solicitude for state law in that 1its express
preenption provision is both prefaced and succeeded by express
savi ng cl auses. See CSX Transp., Inc. v. Easterwood, 507 U S. 658,
665 (1993).

13



issue in Napier were state regul ations prohibiting trains w thout
cab curtains and fire-box doors from operating within the state.

Al t hough Congress had not pronul gated regulations with regard to
either device, the Court held that states were not free to do so
t hensel ves. See id. at 613. The Court found that the power
del egated to Congress was a "general one" which extended to the
"design, the construction and the material of every part of the
| oconotive and tender and of all appurtenances.” 1d. at 611. The
Court rejected the argunent that because the state regul ati ons were
intended to address a safety concern not addressed by existing
federal regulations, the two regines did not conflict. 1d. at 612.

As the Court concluded, state regul ations regardi ng the equi pnent
of |l oconotives are preenpted "regardl ess of however commendabl e or
however different their purpose.” 1d. at 613. 1In short, the LBI A
conpletely preenpts the field of |oconptive equipnent.?® See id.

see also Mssouri Pac. RR Co. v. Railroad Commin of Tex., 833

F.2d 570, 576 n.7 (5th Gr. 1987) (observing that "[s]tate attenpts
to prescribe any loconotive safety equipnent mnust necessarily
fail."). It is against this backdrop of preenption that we address

Appel I ants' cl ai ns.

V. Act 83
A Part A

®The LBI A creates a uni formnational inspection and regul ation
schene for | oconotive equi pnment. The advantage of such a schene is
self-evident: |oconotive conpanies need only concern thensel ves
with one set of equipnent regul ati ons and need not be prepared to
renove or add equi pnent as they travel fromstate to state.

14



Act 83, Part A requires "[e]very railroad conpany or person
owning and operating a railroad in [Louisiana to] equip each
| oconotive engine! with a bell and a whistle or horn which, under
normal conditions, can be heard at a distance of not |ess than one
quarter mle." La. Rev. Stat. Ann. 8§ 32:168 (West 1999). Because
the LBIA conpletely preenpts the field of |oconotive equipnent,

Part Ais clearly invalid. See Napier v. Atlantic Coast Line RR

Co., 272 U. S. 605, 613 (1926); Mssouri Pac. R R Co. v. Railroad

Commin of Tex., 833 F.2d 570, 576 n.7 (5" Cir. 1987) ("State

attenpts to prescribe any |oconotive safety equipnent nust
necessarily fail."). Moreover, because the Secretary of
Transportation has promulgated regulations covering the sound
capacity of | oconotive audi bl e signaling devices, we find that the
FRSA al so preenpts Act 83. Like the district court, we are not
persuaded that Act 83 fits within the FRSA' s exception for state
regul ati ons which address "local safety hazard[s]."® Thus, we
affirm the district court's ruling that both the LBIA and FRSA
preenpt Act 83, Part AL W nust next determ ne whether Part B of
Act 83 survives this finding.

Under Loui siana |law, when a portion of a statute is found to
be invalid, a severability analysis is an essential elenent of

judicial review See Love v. Foster, 147 F.3d 383, 385 (5th Cr

"We observe that Act 83 would require railroads to instal
audi bl e signaling devices on each engine on a nulti-engine train.
Federal regulations require only the | ead | oconptive to possess an
audi bl e signaling device. See 49 CF. R § 229.129.

B\W¢ agree with the district court that the “locality
exception” applies only to | ocal concerns, not state-w de hazards.

15



1998) . Loui siana Revised Statute § 24:175, which contains the
state's general rule on severability, provides:

Unl ess otherwi se specifically provided therein, the
provi sions of each act of the | egislature are severable,
whet her or not a provision to that effect is included in
the act. |f any provision or item of an act, or an
application thereof, is held invalid, such invalidity
shal | not affect other provisions, itens, or applications
of the act which can be given effect without the invalid
provision, item or application.

Id. The Louisiana Suprenme Court has determned that "[t] he test
for severability is whether the unconstitutional portions of the
law are so interrelated and connected with the constitutiona
portions that they cannot be separated w thout destroying the

intention of the |legislative body enacting the law." Police Ass'n

of New Oleans v. City of New Oleans, 649 So. 2d 951, 965 (La.

1995) . Stated sinply, the first question is whether the
| egislature would have passed the statute without the invalid
features.

We believe that the Louisiana |egislature woul d have passed
Part B w thout Part A" s equi pnent requirenents. Part Bis a safety
measure designed to signal the presence of an oncomng train so
that collisions can be avoided. The Louisiana |legislature would
obviously want Part B to stand alone if Part A was found to be
i nval i d. Sinply put, the Louisiana |egislature would have
presumabl y want ed pedestrians or drivers alerted to the presence of
an oncomng train, regardless of whether this was acconplished
t hrough the sounding of a horn, the ringing of a bell, or the
firing of a rifle. Thus, having found Parts A and B severable

under Louisiana |aw, we next determ ne whether the FRSA preenpts

16



Loui siana's signaling requirenents.

As previously nentioned, regul ations pronul gated pursuant to
the FRSA require all lead | oconotives to be equi pped with audible
war ni ng devices with a specified mninmum deci bel level.!® See 49
CF.R 8 229.129. Fromthis regulation and the fact that the Hi gh-
Speed Rail Devel opnent Act directs the Secretary of Transportation
to pronul gate regul ati ons governi ng t he soundi ng of audi bl e war ni ng
devices, ?® the Appellees argue that federal |aw preenpts Act 83
Part B. In short, the Appellees invite us to hold that by issuing
regul ations covering audible warning equipnent, the Secretary
intended to bar states from regulating the manner in which such

signals are sounded. W respectfully decline this invitation.

%\W¢ again note that federal regulations require only the | ead
| oconotive to be equi pped with an audi bl e signaling device. See 49
C.F.R 8§ 229.129. Act 83, however, requires each engi ne to possess
a "bell and horn or whistle." La Rev. Stat. Ann. 8§ 32:168 (West
1999). (bviously, in the case of nulti-engine trains, Louisiana's
Act 83, Part A, inposes additional equipnent requirenments on
rail roads.

20The Hi gh- Speed Rai | Devel opnent Act, as anended, directs the
Secretary of Transportation to pronul gate regul ations requiringthe
soundi ng of a | oconotive horn at every crossing:

The Secretary of Transportation shall prescri be
regul ations requiring that a loconotive horn shall be
sounded whi | e each train is approachi ng and entering upon
each public highway-rail grade crossing.

49 U. S.C. 8§ 20153(b). The Secretary has not, however, pronul gated
such regul ati ons. Perhaps Congress can preenpt a field sinply by
invalidating all state and | ocal |aws w thout replacing themwth
federal |aws, but the H gh- Speed Rail Devel opnent Act di scloses no
such intent. Directing the Secretary of Transportation to preenpt
a field is not the sane as preenpting a field; here, Congress has
done the forner. The parties agree that once the Secretary
prescribes such regul ations, an event which appears i mm nent, Act
83 will be preenpted in its entirety.
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The FRSA speaks clearly to a state's authority to regul ate
railroad safety:

A State may adopt or continue in force alaw, regulation,

or order related to railroad safety until the Secretary

of Transportation prescribes a regulation or issues an

order covering the subject matter of the state

requi renent.
49 U.S.C. § 20106. Although the Secretary has issued regul ations
covering the sound capacity of audible signaling devices, we find
that these regul ations neither "cover" nor "substantially subsune"

regul ati ons governi ng when such devi ces are sounded.? See Rushi ng

v. Kansas Gty S. Ry. Co., 185 F.3d 496, 515 (5" Cir. 1999).

Al t hough our decision in Rushing addressed whether the FRSA
preenpts state common | aw nui sance clainms, we find the reasoning
equal ly applicable to the instant case:

A sound capacity safety regulation does not subsune
regul ati ons on when whistles are sounded. Although the
state likely could not ban the sounding of whistles by
banni ng them al together, because it would defeat the
pur pose of the whistle capacity provision, it can inpose
restrictions on when they are sounded.

ld. at 516 (enphasis added) (internal citations omtted); see al so

Sout hern Pac. Transp. Co. v. Public Wil. Comminof O., 9 F. 3d 807

(9th CGr. 1993) (distinguishing between whistle capacity and
whi stle use, and holding that federal regulations governing the
former do not preenpt the latter). Thus, we find that Act 83, Part

B, is not preenpted by federal |aw.

2I\W& realize that state regul ations governing the nmanner in
whi ch signaling devices are used may require railroads to equip
their trains with parts not required by federal regulations. W
are not confronted with such a situation in this case, and thus, we
refuse to deci de whet her such regul ati ons woul d be preenpted by the
LBI A or FRSA.
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B. Part B
Havi ng found that federal | aw does not preenpt Act 83, Part B,
we nust determne whether Part B places an undue burden on
interstate commerce. |Instead of addressing this specific question,

the district court focused on the conmbined effect of Part A and

Part B on interstate commerce, finding that Act 83 would require
railroads to stop at state boundaries and nake equi pnent changes.

The parties never really addressed this issue until oral
argunents, at which tine they indicated that neeting Part B's
requi renents would require railroads to relocate their "whistle
posts,"” i.e., the posts that advise the engineers when to sound
their whistles.?? At oral argunent, appellees argued that this
requi renent woul d create an undue burden on interstate comrerce.
Appel lants argue that Act 83 neets the test laid down by the
Suprene Court in Pike v. Bruce Church, Inc., 397 U S. 137 (1970). %

Appel l ants al so argue that Act 83's effect on interstate commerce
cannot be determned wthout additional fact-finding by the

district court. W agree.

22The district court also found that Act 83 would require
railroads to alter their whistle posts. The district court used
this latter finding of potentially "irreparable injury” to justify
its prelimnary injunction against enforcenent of Act 83. The
district court did not, however, specifically find that requiring
railroads to relocate their whistle posts would create an undue
burden on interstate commerce.

2l n Pike, the Suprene Court held that where a state statute
regul ates even-handedly to effectuate a legitimate |ocal public
interest, and its effects on interstate commerce are only
incidental, it will be upheld unless the burden inposed on such
comerce is clearly excessive in relation to the putative |oca
benefits. 397 U S. 137, 141 (1970)
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Unlike the district court, we are unable to determ ne on the
basis of an enpty record whether forcing railroads to conply with
Part B al one woul d create an undue burden on interstate comerce.
Because neither the parties nor the district court seem to have
given this issue much thought, and because the record is devoi d of
any evi dence that could help us decide this issue, we remand to the
district court for a determnation of this issue.

V. Act 87

In the event of a railroad crossing collision involving a
| oconotive, Act 87 requires railroad enployees to notify the |aw
enforcenent officer investigating the accident of the existence of
an event recorder on the train. See La. Rev. Stat. Ann. 8 32:176
(West 1999). Upon request of the investigating |aw enforcenent
officer, the railroad is also directed to rel ease any information
contained on the event recorder to the extent allowed by federal
law. See La. Rev. Stat. Ann. 8§ 32:176 (West 1999). For reasons to
be di scussed, we find that the district court correctly found that
federal regul ations preenpt Act 87.

In 1994, Congress directed the Secretary of Transportation to
pronul gate regulations and issue orders to enhance safety by
requiring that a train be equi pped with an event recorder. See 49
Uus.C § 20137. Pursuant to this requirenent, the FRA has
promul gated regul ati ons specifically covering the requirenents for
an event recorder. See 49 C.F.R 88§ 229.5, 229.25, 229.135. Anpng
ot her provisions, the regulations require that a railroad whose

| oconotive is involved in an accident shall preserve the recorded
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data for analysis by the FRA or National Transportation Safety
Board (NTSB). See id. The regul ations al so provi de, however, that
i nformation contained on the event recorders "shall not be utilized
for anal ysis or any ot her purpose except by direction of the FRA or
NTSB." See 49 CF.R 8 229.135(d)(1). W agree with the district
court that the Secretary has issued regul ati ons governing the use
of information on event recorders that clearly preenpt Act 87.2
VI .

To summarize, we AFFIRM the district court's finding that
federal |aw preenpts Act 87 and Part A of Act 83, and REMAND for a
determ nation of whether Part B of Act 83 creates an undue burden
on interstate conmerce. Finally, we find that the appellees
challenge to Act 81 is not ripe for judicial review

AFFI RVED | N PART AND REMANDED

24The practical effect of our holding may be limted. States

will remain free to investigate potential violations of their
crimnal statutes through traditional neans, including subpoenai ng
the information from the proper officials. Federal regul ations

provi de that:

Nothing in this section is intended to alter the | egal
authority of law enforcenent officials investigating
potential violation[s] of State crimnal |aws].

49 C F.R § 229.135. States cannot, however, inpose the
affirmative duty on railroad enployees to seek out state |aw
enforcenent officers and notify them of the existence of an event
recorder and disclose information contained therein. Feder al
regul ati ons preenpt such requirenents.
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