IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 98-30763

SALLY A. MEREDI TH,
Pl ai ntiff-Appell ee-Cross Appell ant,

ver sus

LOU SI ANA FEDERATI ON OF TEACHERS; ET AL,

Def endant s,

LOUI SI ANA FEDERATI ON OF TEACHERS,
Def endant - Appel | ant - Cr oss Appel | ee,

ST. TAMMANY FEDERATI ON OF TEACHERS AND SCHOOL EMPLOYEES;
THE CHI CAGO | NSURANCE COVPANY,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
For the Eastern District of Louisiana

April 11, 2000

Bef ore H GG NBOTHAM and SM TH, Circuit Judges, and FALLON, District
Judge. ”

H G3 NBOTHAM Circuit Judge:

Thi s | abor and contract case presents several questions about
the relationship between two unions and a union enployee. The
Loui si ana Federation of Teachers ("Louisiana Federation") and St.
Tanmmany Federation of Teachers and School Enployees ("St. Tamrany

Federation") appeal froma jury verdict in favor of Sally Meredith.

"District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



We REVERSE in part and REMAND so the district court may determ ne
a question of jurisdiction.
| .

Sally Meredith was enployed as a field representative for
Loui si ana Federation from October 1984 to August 1991. Wiile she
was enployed with Louisiana Federation, her union was United
Prof essional Staff, which was conposed solely of enployees of the
Loui si ana Federati on.

In August, 1991, Meredith took a |eave of absence from her
position with Louisiana Federation and worked for St. Tammany
Federation as a col |l ective bargaining representative. Her |eave of
absence was to last until Decenber 31, 1991. She negotiated with
Fred Skelton, President of Louisiana Federation, and Elsie
Bur khal ter, Vice President of Louisiana Federation and President of
St. Tammany Federation, to extend her leave at St. Tanmany
Federation under the sane terns of enploynent that she enjoyed at
Loui si ana Federation. She left Louisiana Federation to help St.
Tanmmany Federation win a union election and remained to help
negoti ate contracts after the union won the el ection.

St. Tammany Federation term nated her enploynent on June 13,
1994. The collective bargaining agreenent between Louisiana
Federation and United Professional Staff had a three-year termand
provi ded that covered enpl oyees could be term nated for just cause
only. The St. Tammany Federation, which represents teachers in St.

Tanmmany Parish in collective bargaining with the St. Tammany Pari sh



School Board, does not have a col |l ective bargai ning agreenent with
its staff.

On losing her position with St. Tammany Federation, Meredith
attenpted to obtain reinstatenent to her fornmer position or a
conpar abl e one with Loui si ana Federation. Unsuccessful, she tried
to i nvoke the grievance procedures under the collective bargaining
agreenent between Louisiana Federation and United Professional
Staff. United Professional Staff did not respond. Loui si ana
Federation took the position that she no | onger worked for them
Meredith also sought to appeal her termnation to St. Tammany
Federation, pointing to the coll ective bargaini ng agreenent bet ween
Loui si ana Federation and United Professional Staff. The St.
Tanmany Federation denied this request, asserting that that
col l ective bargai ning agreenent afforded no rights to enpl oyees of
St. Tammany Federati on.

Meredith sued both wunions, alleging breach of enploynent
contract, violation of the Labor Mnagenent Reporting and
Di sclosure Act (LMRDA) for failure to give her hearings regarding
her termnation by St. Tanmmany Federation and Loui siana
Federation's refusal to reinstate her, and breach of the
col |l ective bargai ni ng agreenent by Loui siana Federati on.

A jury awarded Meredith $20,000 in punitive danmages for
viol ation of the LMRDA, $98,936 for breach of enploynent contract
by Loui si ana Federation and St. Tanmany Federati on, $5, 000 in pain,
suffering and nental anguish damages for bad faith breach of

contract by Loui siana Federation and St. Tanmmany Federation, and $1



agai nst Louisiana Federation for breach of the «collective
bargai ni ng agreenent between Louisiana Federation and United
Prof essional Staff. Finally, the court awarded Meredith attorney's
f ees. The court also found that the policy issued by Chicago
| nsurance Conpany, insurer for Louisiana Federation and St. Tanmany
Federation, covered the judgnent.

The uni ons appeal the award, the insurance conpany disputes
coverage, and Meredith cross-appeals the district court's refusal
to instruct the jury on non-pecuniary danages for breach of
contract under Louisiana | aw.

.

Al t hough Meredith pursued the first two steps of the grievance
procedures in the coll ective bargai ni ng agreenent between Loui si ana
Federation and United Professional Staff, she did not take the
third step, seeking to conpel arbitration. Louisiana Federation
argues that the district court |acked jurisdiction over Meredith's
claimfor breach of collective bargai ni ng agreenent because she did
not exhaust her admnistrative renedies by seeking to conpel
arbitration

W review de novo the legal question of subject matter
jurisdiction.? Federal courts lack jurisdiction to decide cases
al l eging violations of a collective bargaini ng agreenent under the

Labor Managenent Rel ations Act? by an enpl oyee agai nst hi s enpl oyer

1See Martinez v. Anerican Fed' n of Gov't Enpl oyees, 980 F.2d
1039, 1041 (5th Gr. 1993).

229 U.S. C. 8§ 185.



unl ess the enployee has exhausted contractual procedures for
redress.® That rule does not bar jurisdiction when the union has
wongfully refused to process the grievance.* When an enpl oyer
refuses to use the procedure set forth in the collective bargaining
agreenent, the enployee need not seek to conpel arbitration.?®

In Rabalais v. Dresser Industries,® we held that an enpl oyee
had not exhausted his contractual renedies by failing to seek
arbitration.” The enployer and union in Rabal ais had exam ned t he
grievance in preceding levels of the contractual procedure and
considered the grievance one not covered by the collective
bar gai ni ng agreenent.®

The district court decided that Louisiana Federation was
estopped from raising the defense of non-exhaustion of renedies
because it repudiated the contractual procedures when it clained
that Meredith was not covered by the «collective bargaining
agreenent between Louisiana Federation and United Professional
Staff. We agree. Unli ke the enployer in Rabalais, Louisiana

Federation clainmed that Meredith was not covered by the collective

3See Vaca v. Sipes, 386 U S. 171, 184 (1967).
‘See id. at 185-86.

°See Rabal ais v. Dresser Indus., 566 F.2d 518, 519 (5th Cr.
1978) .

5 d.
'See id. at 522.
8See i d.



bar gai ni ng agreenent and did not consider her grievance.® Under
these circunstances, the district court properly determ ned that
Loui si ana Federation repudi ated the contractual procedures.

A plaintiff nust prove that the union breached its duty of
fair representation to prevail in a suit against the enployer for
breach of a coll ective bargai ning agreenent.® Loui si ana Federati on
al so argues the jury could not have found that United Professional
Staff breached its duty of fair representation.!* Article VIII
Section C of the collective bargaining agreenent between Loui si ana
Federation and United Professional Staff provides that nenbers are
entitled to a representative at each step in the grievance
procedure. A union may not "arbitrarily ignore or give only
perfunctory review to a grievance."! Since United Professiona

Staff ignored Meredith's grievance, arational jury could find that

%Al t hough Loui siana Federation argues that it did not
repudi ate the gri evance procedure because it believed that Meredith
was no |longer its enployee, the union does not argue that the
evi dence was insufficient for the jury to find that it breached the
coll ective bargaining agreenent. In any event, we agree with the
district court that Louisiana Federation's refusal to consider
Meredith's grievance constituted a repudi ation of the contractual
procedure.

°See Thomas v. LTV Corp., 39 F.3d 611, 621-622 (5th Cir.
1994) .

YUnited Professional Staff is no |onger a defendant, since
Meredith's clains against it were severed from the case and her
clains against it in this suit dism ssed wthout prejudice. A
plaintiff need not sue the union for breach of the duty of fair
representation to sue the enployer for breach of a collective
bargai ni ng agreenent. See Thomas v. LTV Corp., 39 F.3d at 621.

12Abi | ene Sheet Metal, Inc. v. NNL.RB., 619 F.2d 332, 347 (5th
Cir. 1980).



Uni ted Professional Staff breached its duty of fair representation,
as the jury found here.
L1,

Meredith clainmed that she had identical contracts wth
Loui si ana Federation and St. Tammany Federation: the fornmer was t he
col l ective bargai ning agreenent between Louisiana Federation and
United Professional Staff and the | atter an i ndividually negoti at ed
contract incorporating identical terms.?® She alleged that
Loui siana Federation breached by failing to reinstate her
enpl oynent and failing to process her grievance and that St.
Tanmany Federati on breached by firing her without just cause. Just
cause is required for termnation under the collective bargaining
agreenent between Louisiana Federation and United Professional
Staff.

Under Louisiana |l aw, enploynent is at-will unless it is for a
definite term?* Wen an enployee is hired for a "certain tine" and

is termnated "w thout any serious cause," the enployer is liable

to the enployee for the anount of salary due under the contract.?®
An oral contract for nore than five hundred dollars nmay be proved

by the testinony of one wtness and other corroborating

BMeredith all eged that the unions wongfully di scharged her.
A cause of action for wongful discharge arises under Louisiana
Cvil Code art. 2749. See Andrepont v. Lake Charles Harbor and
Termnal Dist., 602 So.2d 704, 709 (La. 1992).

4See Brannan v. Weth Lab., Inc., 526 So.2d 1101, 1103 (La.
1988) .

15See La. Civil Code art. 27409.
7



ci rcunst ances. " 16 The requi renent of "one w tness" may be net by
the plaintiff's own testinony, and the corroborating evidence may
be the fact that the plaintiff left a secure position to work for
t he new enpl oyer. '’

W are persuaded that the jury's finding of a contract is
supported by substantial evidence.® Meredith testified that she
told Burkhalter that she denmanded the sane terns and "rights" that
she had under the coll ective bargai ni ng agreenent between Loui si ana
Federation and United Professional Staff. She argues that this
i ncluded the sane three-year duration of enploynent and the sane
protection allowing termnation only for cause on 30 days' noti ce.
In addition, she left a secure position to work for St. Tamrmany
Feder ati on.

The unions argue that Meredith's state | aw breach of contract
clainms are preenpted by 8 301 of the Labor Mnagenent Rel ations
Act® (LMRA), which provides a cause of action for breach of a
coll ective bargai ning agreenent. Preenption is a question of |aw,

whi ch we review de novo. % The unions argue that the state |aw

16See id. art. 1846.

"See Higgins v. Smith Int'l, 716 F.2d 278, 283 n.3 (5th Cr
1983), di savowed on ot her grounds by Overman v. Fluor Constructors,
Inc., 797 F.2d 217, 219 n.8 (5th Gr. 1986); Lanier v. Al enco, 459
F.2d 689, 692 (5th Cr. 1972).

18See Overman v. Fluor Constructors, Inc., 797 F.2d 217, 219
(5th Gir. 1986).

1929 U.S.C. § 185.

20See Baker v. Farners Elec. Co-op, Inc., 34 F.3d 274, 279 (5th
Cir. 1994).



claimis preenpted because it depends on the terns of a collective
bar gai ni ng agreenent. When evaluation of a state law claimis
"inextricably intertwined with consideration of the terns of [a]

| abor contract,"” the state lawclaimis preenpted by federal |abor
contract | aw. 2! A state |law contract claimis preenpted by the
LMRA when the resol ution of the dispute requires the interpretation
of a collective bargai ni ng agreenent. 22

Mer edi t h cannot base a cl ai mfor breach of enpl oynent contract
under Louisiana law for breach of the collective bargaining
agreenent by Loui si ana Federation. Since the claimis based on the
breach of a collective bargaining agreenent, it is preenpted by the
LVRA.

Meredith's contract wwth St. Tammany Federation included the
terms of the collective bargaining agreenent between Louisiana
Federation and United Professional Staff. Al though the individual
contract between Meredith and Burkhalter incorporated the terns of
t hat col | ective bargaini ng agreenent, the contract between Meredith
and St. Tammany Federation was an i ndividually and not coll ectively
bar gai ned agreenent. The agreenent was between St. Tanmany
Federation and Meredith alone. \When the contract is between the
i ndi vi dual and an enpl oyer, bargained for w thout uni on
representation, it is not preenpted by the LMRA. W draw gui dance

from Thomas v. LTV Corp.2 The plaintiff in Thonmas was t hreat ened

2Al'l i s-Chal ners Corp. v. Lueck, 471 U S. 202, 213 (1985).
25ee Thomas v. LTV Corp., 39 F.3d 611, 619 (5th Cir. 1994).
2339 F.3d 611 (5th Cir. 1994).

9



with term nation for excessive absenteeism and with the assi stance
of a union representative he reached an individual agreenent with
his enployer to avoid term nation under certain conditions.?

Al t hough this agreenent was separate from his union's collective
bargai ning agreenent, his state law claim for breach of the
separate contract was preenpted because his union's bargaining

representation nmade it a collectively-bargai ned agreenent. ?®

24See id. at 614-15.
25See id. at 617-18.
10



Meredith struck her own bargain wwth St. Tammany Federati on.
LMRA preenption would not here advance the goals of federal | abor
law, it would inproperly tread upon the power of individuals to
bargain for agreenents governed by state | aw

| V.

The Loui si ana Federation and St. Tanmany Federati on argue t hat
they are not subject to the LMRDA because they are public sector
unions.? The LMRDA governs unions that deal with "enpl oyers,"
where "enpl oyer" does not include a governnent.?’ Courts do not
have subject matter jurisdiction to hear LMRDA clains against
public sector unions excluded fromthe statute's coverage. ?®

The district court found that Louisiana Federation did not
bargain solely with governnents because its constitution states
that nmenbership in Louisiana Federation is open to |ocal unions
t hat are nenbers of the American Federation of Teachers. The court

found t hat Loui si ana Federation "seeks to represent” private sector

26The uni ons al so argue that Meredith failed to properly pl ead
a claim under the LMRDA Meredith maintains that she |earned
t hrough di scovery of an effort to oust her fromthe uni on because
she posed a political threat to Burkhalter, and that she then
asserted a claimunder the LMRDA. The court denied the unions
objection to including the claim finding that the conplaint
provi ded sufficient notice of it. W exam ne the pleadings and the
pretrial order to determ ne whether an issue was available for
trial. See Thrift v. Hubbard, 44 F.3d 348, 355 (5th Gr. 1995).
The pretrial order recites that violation of the LMRDA by any of
t he defendants was a contested issue of law for trial. Since the
claimwas included in the pretrial order, the issue was avail able
for trial

7See 29 U.S.C. § 402(i).

28See Martinez v. American Federation of Governnent Enployees,
980 F.2d 1039, 1041 (5th Cr. 1993).

11



enpl oyees. The Anerican Federation of Teachers represents sone
private sector enployees, the court reasoned, so Louisiana
Federation al so represents private sector enployees. The district
court determned that even though St. Tammany Federation is an
autononous organization with its own constitution, it is an
affiliate of Louisiana Federation and the Anerican Federation of
Teachers. This neant that although St. Tammany Federation itself
bargai ned solely with governnent, it was not exenpt fromthe LVMRDA
as a public sector union.

The district court's factual findings are inadequate to
support subject matter jurisdiction. If a union or any of its
| ocal s bargain with private sector enpl oyees, the union is governed
by the LMRDA.2° |In Martinez v. Anerican Federation of Governnent
Enpl oyees, the district court had dism ssed the conpl ai nt because
it decided that the union represented only governnental enployees,
although the parties stipulated that the union's |ocals
"represented" both private and public sector enployees.?3® W
reversed and remanded because the court coul d not determ ne whet her
any of the union's locals bargained with private enployers or
whet her "represent” neant only that sone private sector enpl oyees
were nmenbers of the union. 3!

Here, the district court did not determ ne whether Louisiana

Federation or St. Tammany Federation actually bargains with private

2See id. at 1040.
0See id.
31See id. at 1042.
12



sector enployers. That is the determ native question on subject
matter jurisdiction over an LMRDA claim The district court did
not reach the necessary factual <conclusions to decide the
jurisdictional issue.

V.

The district court awarded Meredith attorney's fees because
the jury found that the defendants acted in bad faith and because
t he award woul d benefit other union nenbers. W review an award of
attorney's fees for abuse of discretion.®? Attorney's fees nust
rest on bad faith prosecution of the case rather than bad faith in
t he conduct giving rise to the claim?3 The district court decided
to award Meredith attorney's fees because the jury found that the
uni ons' conduct that gave rise to her cause of action was in bad
faith. The court did not find that the defendants conducted the
litigationin bad faith, so awardi ng attorney's fees on that ground
was error.

The district court decided the award of attorney's fees was
warranted in the alternative under the "comon benefit" theory,
since Meredith's ability tolitigate her clains wthout substanti al
cost benefitted all union nenbers. Under this theory, a court may
award attorney's fees when the plaintiff's "success in the
litigation confers a benefit on nenbers of an ascertainabl e cl ass,

and where the court's award of attorney's fees wll nake it

32See Rogers v. Airline Pilots Ass'n, 988 F.2d 607, 615 (5th
CGr. 1993).

3See id. at 616.
13



possible to spread the cost of Ilitigation over the class of
beneficiaries of the suit."** The court in Quidry v. |International
Uni on of Operating Engineers, Local 4063 held that the conmon
benefit theory did not justify an award of attorney's fees when
"ot her nenbers of the union could not have brought suit to redress
the injuries of an individual union nmenber."* Meredith's injuries
are uni que and her litigation confers no relevant benefit on other
uni on nenbers. Meredith seeks to distinguish GQuidry on the ground
that the enployee in Quidry sued the union rather than the
enpl oyer, but this distinction does not overcone the fact that no
one but Meredith benefits fromthe award of attorney's fees inthis
case. The district court erred in awarding attorney's fees on this
al ternative ground.
VI,

Meredith cross appeal s, arguing that the district court erred
inrefusing toinstruct the jury on a Louisiana statute that all ows
the recovery of nonpecuni ary damages for breach of contract under

sone circunmstances.® W review the denial of a requested danages

3%@iidry v. Int'l Union of Operating Engi neers, Local 406, 882
F.2d 929, 944 (5th Gr. 1989).

3% d.

3] d.

3Loui siana Civil Code art. 1998 provi des:

Damages for nonpecuniary |oss nay be recovered when the
contract, because of its nature, is intended to gratify
a nonpecuni ary i nterest and, because of the circunstances
surrounding the formation or the nonperfornmance of the
contract, the obligor knew, or should have known, that
his failure to performwould cause that kind of | oss.

14



instruction for abuse of discretion.® Mredith argues that this
instruction should have been given because she entered into her
enpl oynent contract for security and job satisfaction, which are
nonpecuni ary interests.

The Louisiana Suprene Court has interpreted the statute to
provide for recovery when the object of the contract was
intellectual, noral, or religious enjoynent.®* |n the enploynent
context, a Louisiana court denied recovery under this section when
the plaintiff suffered a breach of contract for enploynent as an
artisan, because the court found that the section provided for
recovery by the patron who would receive a nonpecuni ary benefit
rather than the artisan who would do the work. 4°

The district court did not err in refusing to give the
requested instruction. This enploynent contract was not primarily
for nonpecuni ary benefits.

VI,

Chi cago | nsurance Conpany di sputes coverage. W review de
novo the district court's interpretation of the contract.*

The district court determ ned that Chicago |Insurance Co. was

liable for the judgnents against the unions and denied the

38See Jackson v. Taylor, 912 F.2d 795, 798 (5th Cr. 1990).

3%See Meador v. Toyota of Jefferson, Inc., 332 So.2d 433, 435
(La. 1976).

4°See Konsala v. Paul, 644 So.2d 856, 858-59 (La. App. 1 Cir.
1994) .

41See Snug Harbor Ltd. v. Zurich Ins. Co., 968 F.2d 538, 541
(5th Gir. 1992).

15



conpany's notion to exclude coverage. The court found the policy
excl usi ons anbi guous and construed the anbiguity in the insured's
favor. The court found that no policy exclusion clearly elimnated
the LMRA and LMRDA cl ains fromcoverage under the policy and that,
al though the policy did not cover breach of contract, the policy
di d not exclude "bad faith breach of contract.” The court did not
addr ess whet her the policy excluded liability for punitive damages,
al t hough the | anguage of the policy explicitly does so.

The policy covers "loss" for a "Wongful Act, Personal Injury
or Publisher's Liability." The policy defines "wongful act" to
include only negligence and limts "personal injury" to slander,
false arrest, wongful detention or inprisonnent, nalicious
prosecution, wongful entry or eviction, or other invasion of the
ri ght of private occupancy. Chicago argues that intentional w ongs
are not covered by the policy because "wongful acts" are defined
to include only negligence.

Under Loui siana |law, insurance contracts are to be liberally
interpreted in favor of coverage.* Exclusions fromcoverage nust
be unanbi guous, and an anmbiguity in an insurance contract wll be
construed against the drafter.® The award under the LMRDA
consi sted of $20,000 in punitive damages, and the district court
determ ned that this anount was covered under the policy. However,

the policy's exclusion of punitive damages fromthe definition of

42See Capital Bank & Trust Co. v. Equitable Life Assurance
Soc'y of U S., 542 So.2d 494, 496 (La. 1989).

43See, e.g., Borden, Inc. v. Howard Trucking, 454 So.2d 1081,
1090 (La. 1983).

16



| oss is unanbiguous, and the trial court erred in finding the
insurer liable for the punitive damages award.

The policy wunanbiguously excludes damages for breach of
contract, and the district court erred in concluding that these
damages were covered by the policy. The jury al so awarded $5, 000
for pain, suffering and nental anguish pursuant to its concl usion
that the unions breached the enploynent contracts in bad faith.
The district court erred in concluding that the "bad faith breach
of contract" is sufficiently distinct froman action for breach of
contract to render the exclusion for breach of contract anbi guous.
Loui siana | aw enhances the liability for a breach in bad faith
creating liability for all danmages resulting fromthe breach.* A
bad faith breach of contract may sound in tort or contract,
dependi ng on whether the duty breached is one owed to all persons
or toonly to those having rights under the contract.* |f the duty
is owed only to those with contractual rights, a claimfor its
breach is a contract action.* The duties violated here arose
solely froma contractual relationship. The district court erred
in determning that the damages for breach of contract, including
"bad faith" breach of contract, were covered by the policy since

the exclusion for breach of contract is unanbi guous.

44See Barbe v. A A Harnon & Co., 705 So.2d 1210, 1221 (La.
App. 4 Cir. 1998).

See Billeaud Planters, Inc. v. Union Ol Co., 245 F.2d 14,
19 (5th Gir. 1957).

6See | d.

17



We find no error in the district court's conclusion that the
damages of $1 for Meredith's LMRA claimare covered by the policy.
VIIT.

In sum Meredith cannot assert a breach of contract claim
under state | aw for breach of a collective bargai ni ng agreenent by
Loui siana Federation. That claimis preenpted by the LMRA. The
court erred in awarding Meredith attorney's fees under either the
bad faith or comon benefit theories. Finally, the $20,000
puni ti ve damages award and awar ds of damages for breach of contract
and bad faith breach of contract are unanbi guously excluded from
coverage by Chicago | nsurance Conpany's policy. These rulings are
REVERSED.

We must REMAND for the lack of findings in support of subject
matter jurisdiction on the LMRDA claim The district court did not
determ ne whether the Louisiana Federation or any local of
Loui si ana Federation bargains wth any private enpl oyer. The court
did find that St. Tammany Federation did not bargain with any
private enployer. Since both may be public sector unions, the
court may |l ack jurisdiction to decide the LMRDA claim

The judgnent is otherw se AFFI RVED,

Meredith's notion for sanctions against the unions for their
nmotion to strike a portion of her record excerpts is DEN ED

AFFIRMED in part, REVERSED in part, and REMANDED wth
instructions; MOTI ON FOR SANCTI ONS DEN ED
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