UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 98-10969

IN THE MATTER OF: ROY E DRAGOO, BARBARA DRAGOO
MARK THOVAS HALPI N, JOHN CECI AL MOCRE,

Debt or .
JOAN MYERS and JAMES E. PORTER,
Appel | ant s,
VERSUS
JOHN C AKARD, Bankruptcy Judge,
Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

August 18, 1999

Before DeMOSS and PARKER, Circuit Judges, and LAKE, D strict

Judge.
ROBERT M PARKER, Circuit Judge:

Appel l ants Joan Myers and Janes E. Porter appeal a sanction

order. W nodify the order and, as nodified, affirm

‘District Judge of the Southern District of Texas, sitting by
desi gnati on.



| . FACTS AND PROCEDURAL HI STORY

In January 1997, Appellants’ two-person, husband-wfe |aw
firm Mers & Porter, L.L.P., was retained as |ocal counsel by a
Seattle law firm to file adversary proceedings in Chapter 7
bankruptcy proceedings in Texas involving consuner credit card
debt . The Bankruptcy Court in the Northern District of Texas
noticed a pattern in the cases handl ed by Myers & Porter. The firm
repeatedly sought default judgnments on adversary conplaints which
had never been served on the debtors and repeatedly failed to
appear for schedul ed court appearances. The pleadings in question
were signed by Mers. In Novenber 1997, the bankruptcy court
i ssued an order to show cause why sanctions should not be inposed
for these actions, and schedul ed a hearing for February 23, 1998.
Prior to the hearing, Porter filed declarations asserting that he
was the principal of the law firm Myers & Porter who handl ed the
cases in question, attributing the problens in the cases to the
fact that he had suffered a nental coll apse in Novenber 1996, and
asking that any resulting liability be assessed sol ely agai nst him

At the show cause hearing, the Appellants devel oped the
factual background of Porter’s ongoing problens wth depression,
acknow edged t hat sancti ons were appropri ate but asked for | eni ency
in view of Porter’s depression, specifically urging the court not
to i npose nonetary sanctions.

The court entered a sanction order suspending both Myers and



Porter frompractice in the United States Bankruptcy Court for the
Northern District of Texas for a period of four years and
condi ti oni ng readm ssi on upon evidence of 1) nental stability of
both Appellants; 2) any grievance and nalpractice clains filed
agai nst them and di sposition of those clains; and 3) 15 hours of
courses approved for certification in consuner bankruptcy |aw.

Appel | ant s appeal ed t he bankruptcy court’ s order of suspension
to the United States District Court. It was affirned.

1. DI SCUSSI ON

We review the sanctions inposed in this case under the abuse
of discretion standard. See Cooter & Gell v. Hartmax Corp., 496
U S 384, 405 (1990). “Under Rule 11, the district court has broad
discretion to inpose sanctions that are reasonably tailored to
further the objectives of Rule 11. Proper objectives of Rule 11
sanctions are to deter, to punish and to conpensate opposing
parties. The court should use the |east severe sanction that is
adequate to fulfill this purpose.” Anmerican Airlines, Inc. v.
Allied Pilots Ass’'n, 968 F.2d 523, 533 (5th Gr. 1992).

Appel l ants take the position that the district court abused
its discretion because the sanctions inposed are not the | east
severe of adequate sanctions and are against public policy.
Appel lants contend that Porter was solely responsible for the
m shandl i ng of the bankruptcy cases and that his bad behavi or was

a direct consequence of his severe depression. They argue that



public policy requires leniency to persons who adnmt they suffer
fromdepression to avoid a “chilling effect” which will discourage
mentally inpaired attorneys and their |aw partners from pursuing
rehabilitation.

In support of their position, they cite a sanpling of other
cases in which sanctions other than those i nposed here were found
appropriate. This argunent has no nerit. Sone of the alternative
sanctions inposed in the cited cases include one to three year
total suspensions from the practice of [|aw Appel | ant s’
characterization of these sanctions as less severe than the
Bankruptcy Court’s order in this case is inaccurate. Myers and
Porter are precluded only from practicing before the Northern
District of Texas Bankruptcy Court. They can, and the record
indicates that they are, continuing to practice law in various
ot her Texas state and federal courts. Further, during the show
cause hearing, Appellants repeatedly urged t he Bankruptcy Court not
to inpose nonetary sanctions. Al t hough the evidence would have
supported such sanctions, the bankruptcy court inposed only non-
monetary sanctions closely tailored to deter the specific
m sconduct involved and to protect future litigants from such
violations. W find no abuse of discretion based on public policy
or on severity of sanctions.

Next, Appellants portray Myers as without fault and therefore
deserving of |ess severe sanctions than Porter. The Bankruptcy
Court considered and rejected this allegation. Myers signed
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pl eadi ngs wi thout conplying with her responsibility under Federal
Rul e of Bankruptcy Procedure 9011 to ascertain the truth of the
matters asserted, she had been previously sanctioned for simlar
probl ens and she refused to take responsibility for her part in the
present problens. Based on the evidence of Myers’ s personal
m sconduct in these bankruptcy matters, and the noderate nature of
the sanctions inposed, we find no abuse of discretion in the four
year suspension fromthe practice before the Northern District of
Texas Bankruptcy Court, and the requirenments to submt evi dence of
her grievance and continuing Ilegal education records for
readm ttance.

However, we find nerit in Myers’s objection to the requirenent
that she denonstrate evidence of her nental stability as a
condition for readmttance to the Northern District of Texas
bankruptcy bar.”™ There is no evidence in the record that Mers
suffers from nental illness. We therefore conclude that the
bankruptcy court abused its discretion in inposing a requirenent
that Myers submt evidence of nental stability as a sanction for
her part in m shandling of the bankruptcy cases.

I11. CONCLUSI ON

Wth the exception of the “nental stability” requirenment for

Myers’ s readm ssi on, we concl ude that the sancti ons are not agai nst

public policy, and are not nore severe than necessary. W

“I'n light of Porter’s depression, appellants do not contest this
condition for readmttance as to Porter.
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therefore delete the nmental stability requirenent against Mers,
and, finding no other abuse of discretion, affirm the remaining
portion of the sanction order.

SANCTI ONS MODI FI ED, and as nodi fied, AFFI RMVED.



