IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 97-50612

DONALD RAY WHI TE,

Pl ai ntiff-Appellee,
V.
ARNMANDO BALDERANA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Novenber 30, 1998
Before KING SM TH, and PARKER, Circuit Judges.

PER CURI AM

Def endant - appel | ant Armando Bal der ama appeal ed the district
court’s order denying his notion for summary judgnent on the
basis of qualified immunity as to plaintiff-appellee Donald Ray
Wiite's claimunder 42 U S.C. § 1983. W renmanded with
instructions that the district court set forth the factual
scenario that it assunmed in construing the sumary judgnent
evidence in the |ight nost favorable to plaintiff-appellee Donald

Ray Wiite. See Wite v. Balderama, 153 F.3d 237, 238 (5th Gr.

1998). The district court has now done so. See Wite v.

Bal derama, No. A 96-CA-499 SS (No. 97-50612) (WD. Tex. Sept. 8,



1998) (supplenmental order). In light of its new order, we
di sm ss Armando Bal derama’s appeal for lack of jurisdiction.

In White, we found that to the extent that Bal derama’s
argunents on appeal depend upon portions of his statenent of
facts that differ fromthe facts the district court assunmed, we
woul d lack jurisdiction to consider them because they woul d
i nvol ve chall enges to the sufficiency of the evidence to
establish the facts assuned by the district court. See 153 F. 3d
at 242. To the extent that Bal derama’s argunents on appeal do
not hi nge upon such differences, however, we woul d possess
jurisdiction to review them because they would constitute a claim
that all of the conduct which the District Court deened
sufficiently supported for purposes of sumrary judgnent was
obj ectively reasonable. See id. The district court’s
suppl enental order reveals that it found that genuine factua
i ssues renmai ned as to which of the three bullets fired by
Bal derama actually struck and injured Wiite, what direction
White's car was heading in when he failed to observe Bal derana’s
order to stop, and whet her Bal derama acted reasonably in
continuing to shoot at Wite's vehicle after the first shot.

Bal derama asserts, however, that “[i]t is an indisputed
historical fact that the first shot, fired while the vehicle was
approaching O ficer Balderama at a sixty (60) degree angle,
entered the driver’s side door and struck plaintiff in the right
thigh.” Based on this statenent, Bal derana argues on appeal that
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this initial shot was “beyond reproach,” an action for which he
is “denonstrably entitled to imunity,” and that the second and
third shots are irrelevant to the I egal issue of objective
reasonabl eness because they did not injure Wiite. He does not
contend that his actions would have been objectively reasonabl e
no matter which bullet struck Wiite. His argunent thus hinges on
portions of his statenment of facts that differ fromthe facts
assuned by the district court. Balderama’s appeal is therefore
effectively a challenge to the genui neness of the factual issues,
and we | ack jurisdiction to consider it. See id. at 240.
Accordingly, we therefore DI SM SS Bal derama’ s appeal for |ack of

jurisdiction.



