United States Court of Appeals,
Fifth Grcuit.
No. 96-60676.
Lovett R WLKERSON, Petitioner
V.
| NGALLS SHI PBUI LDI NG, INC.; Director, Ofice of Wrkers'
Conpensation Prograns, United States Departnent of Labor,
Respondent s.
Cct. 23, 1997
Petition for Review of a Decision of the Benefits Revi ew Board.
Bef ore REYNALDO G GARZA, SM TH and WENER, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:
| .

In 1972, Lovett Wl kersonretired after working fourteen years
at the shipyard of Ingalls Shipbuilding, Inc. ("Ingalls"), in
Pascagoul a, M ssissippi. The year before he retired, his average
weekly wage was $167.70. In 1992, he underwent tests that reveal ed
he suffered a permanent hearing loss in both ears, and the parties
agree that he suffered a binaural hearing inpairnment of 19.23% It
is undisputed that his hearing loss was a result of the noise to
whi ch he was exposed at Ingalls and thus that the injury occurred
in the course of his enploynent.

In March 1992, W/l kerson notified Ingalls of his disability
claim under the Longshore and Harbor Wbrkers' Conpensation Act

("LHWCA") . It is undisputed that the claim was tinely filed.?

The LHWCA provides that the tinme for filing a hearing |oss
claim does not begin to run "until the enployee has received an
audi ogram... which indicates that the enpl oyee has suffered a | oss
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Al t hough Ingalls controverted the claim it neverthel ess began
conpensating W1 kerson, paying hi m$4, 299. 83 between April 1992 and
May 1993, based on the schedul ed conpensation under the LHWCA. 2
Despite this paynent, WIkerson pursued his claim before an
adm nistrative lawjudge ("ALJ"). In addition to the $4,299.83, he
sought attorneys' fees, penalties, and prejudgnent interest from
the 1972 date of his injury.?

At a hearing before the ALJ, Ingalls argued that it had in
fact already overconpensated Wl kerson for his injury. Under the
statutory schene in force at the tinme of his injury—dpon his
retirement—+t owed only $2,692.20. Ingalls naintains this argunent
on appeal .

At the time of WIlkerson's retirement, the LHWCA allowed a
maxi mum benefit of only $70 per week: much less than the $111. 80
to which WI kerson woul d ot herwi se have been entitled under § 908.
After Wlkerson retired but before he filed his claim Congress
anended the LHWCA to provide a nuch higher maximum benefit,

determ ned yearly by the Departnent of Labor as a factor of the

of hearing.” 33 U S.C. 8 908(c)(13)(D)

2This figure was based on the fact that Wl kerson's stipul at ed
19. 23% hearing loss entitled himto 38. 46 weeks of conpensation at
arate equal to two-thirds his average weekly wage of $167.70. See
33 U.S.C. 8 908(c)(13)(B) (permanent partial binaural hearing | oss
conpensated by 200 weeks' wages, discounted by degree of |o0ss).

3A person suffering hearing |oss after prolonged exposure to
excessive noise is deened to have been injured on the | ast day he
was exposed. Bath Iron Wrks Corp. v. Ofice of Wrkers'
Conpensation Prograns, 506 U S. 153, 165, 113 S.C. 692, 699-700,
121 L.Ed.2d 619 (1993). Here, the |ast exposure was the day of
Wl kerson's retirenment on Cctober 6, 1972.
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nati onal average wage. See 33 U.S.C. § 906. Thus, on Novenber 26,
1972, the cap junped to $167 and has been increasing with inflation
ever since.

The ALJ agreed that Ingalls owed only the $70 weekly maxi num
and hel d that because W1l kerson was entitled only to $2,692. 20, he
must reinburse Ingalls for its overpaynent. The ALJ further ruled
that Ingalls was not |iable for penalties or attorneys' fees. The
ALJ' s decision was affirnmed by the Benefits Review Board ("BRB") by
operation of |aw on Septenber 12, 1996. See Omi bus Consol i dat ed
Resci ssions and Appropriations Act of 1996, Pub.L. No. 104-134, 8§
101(d), 110 Stat. 1321, 1321-219 (1996).

1.

The petition for reviewpresents two distinct questions. The
first—ade apparent by the above recitation of facts—+s whether
W | ker son shoul d recei ve conpensati on according to the maxi numrate
in effect at the time of his injury (his retirenent), or instead
according to the maxi num at sone later tine. This question is
easily resolved, as the statute nakes plain that conpensation is
governed by the maximumrate in effect at the tinme of an award.

The second questi on—ot so straightforward—+s fromwhat date,
if at all, prejudgnent interest ought to be calculated.
Particularly in light of the twenty-year |ag between W] kerson's
injury and his claim it matters very nuch whether interest should
be awarded fromthe date of his injury, the date of his claim or
the date his conpensation becane due.

We are informed in part by Strachan Shi pping Co. v. Wedeneyer,



452 F.2d 1225 (5th G r.1971), which upheld an award of prejudgnent
i nterest under the LHWCA, dating fromthe tine conpensati on becones
due wi thout an award. Strachan did not deci de whether an award of
prej udgnent i nterest under the conpensati on provisions of the LHACA
m ght accrue fromthe tinme of the injury. For the reasons set
forth bel ow, we conclude that it may not.

L1l

We give deference to an ALJ's findings of fact. Mller v.

Central Dispatch Inc., 673 F.2d 773 (5th Cr. Unit A 1982). The
BRB, however, "is not a policynmaking agency; its interpretation of
the LHWCA thus is not entitled to any special deference fromthe
courts." Potomac Elec. Power Co. v. Director, Ofice of Wrkers'
Conpensation Programs, 449 U. S. 268, 279 n. 18, 101 S.Ct. 509, 515
n. 18, 66 L.Ed.2d 446 (1980); see MDernott, Inc. v. Boudreaux,
679 F.2d 452, 456 n. 5 (5th G r.1982).

| V.

We begin by noting that on appeal, Ingalls has waived its
claim to reinbursenent.? W kerson therefore would keep the
$4, 299. 83, regardl ess of whether we find that anmount was |egally
due. The anount of conpensation originally due is relevant
nonet hel ess, for it constitutes the principal anmunt on which
prejudgnent interest, if any, would be due.

The LHWCA, as anended, calls for the Secretary of Labor yearly

“lngalls states in its brief: "Solely for purposes of this
claim Enployer would be agreeable to an Order of this Court which
vacates the [ALJ's] holding that Caimant nust reinburse Ingalls
t he overpaynents nade."



to calculate the "national average weekly wage" and provi des that
200% of this sum be the maxi num conpensati on avail abl e under the

LHAWCA. 33 U.S.C. 8 906(b). The sanme statutory provision resol ves

the question before us. It provides that a given year's naxinum
conpensation "shall apply to enployees or survivors ... newy
awar ded conpensation during such [year]." 33 U S.C § 906(c)

(enphasi s added).

Wl kerson was "newly awarded conpensation” by the ALJ on
Novenber 10, 1993. The maxi num weekly conpensation avail able
during that year was $738.30. W] Kkerson's schedul ed conpensati on
of $111.80 falls well below that maximum Therefore, he is
entitled to the full anmnount of scheduled conpensation under §
908(c)(13)(B), the anmount originally paid by Ingalls: 38. 46 weeks
at $111.80 per week, or $4, 299. 83.

W reject Ingalls's objection that the anmended act—-and the
nmore generous nmaxi num-should not be applied "retroactively." In
addition to the unequi vocal statutory inperative here, we note that
"application of new statutes passed after the events in suit is
unquestionably proper in many situations. When the intervening
statute authorizes or affects the propriety of prospective relief,
application of the new provision is not retroactive." Landgraf v.
USI FilmProds., 511 U. S. 244, 273, 114 S. C. 1483, 1501 (1994).

V.

W | kerson cl ai ns prejudgnent interest comenci ng on the date

he was i njured. Ingalls maintains that the ALJ was correct in

finding that prejudgnment interest began to accrue only on the date



W kerson made his clai m known.

The LHWCA does not provide for prejudgnent interest. Thi s
circuit, however, approved of such awards in Strachan, noting that
"an enpl oyee does not receive full conpensation due himwhere an
enpl oyer controverts his right unless interest is added to the
del ayed paynents." 452 F.2d at 1229. The question, then, is not
whet her prejudgnent interest is appropriate in LHWCA cases, but
fromwhat date it begins to accrue. To our know edge, no court has
directly addressed this issue.

A

There is a "general rule that prejudgnent interest should be
awarded in maritinme cases, subject to a limted exception for
"peculiar' or "exceptional' circunstances.” Cty of MIwaukee v.
Cement Div., Nat'l Gypsum Co., 515 U. S. 189, 195, 115 S. Ct. 2091,
2095, 132 L.Ed.2d 148 (1995), quoted in Probo Il London v. Isla
Santay MV, 92 F. 3d 361 (5th Cr.1996). The purpose of prejudgnent
interest is the basic principle of conpensatory danages: that the
injured party should be nmade whole. In the parlance of admralty
courts, "restitutioinintegrumis the |l eading maximapplied ... to
ascertain danmages." ld. at 196, 115 S. . at 2096 (collision
case). |In order to conpensate an aggrieved party fully, he nust be

conpensated for the loss of use of the nobney due as damages.®

This is the source of the old, but nowlittle-regarded, rule
t hat prejudgnent interest is awarded only on | i qui dated cl ai ns— hat
is, clainms in which the preci se anount of danmages i s ascertai nabl e.
Li qui dated clains—for exanple, where contract paynents are
wrongfully w thhel d—spresent the nost obvious case in which full
conpensati on nmust include paynent for the tine value of the noney
payabl e as damages. See M chael S. Knoll, A Prinmer on Prejudgnent
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Recogni zing this principle, admralty courts generally have awarded
prejudgnent interest accruing from the tinme the damage was
i ncurred. See, e.g., Inre QI Spill by Anmpbco Cadiz, 954 F.2d
1279, 1335 (7th Cir.1992) (prejudgnment interest award of about $128
mllion).

If WIlkerson's case sounded in negligence against a vessel
under 33 U.S.C. 8 905(b), the |aw guiding our decision would be
relatively evident. In such cases, the award of prejudgnment
interest is left essentially tothe district court's discretion and
is reviewable only for clear error or abuse of discretion. See,
e.g., Koch Refining Co. v. Jennifer L. Boudreaux M, 85 F.3d 1178,
1183 (5th Gr.1996). And although it is wthin a court's
di scretion to borrow the prejudgnent interest |aw of the state in
which it sits, under the exclusivity provisions of the LHANCA it is
the federal maritine law that applies. Wbster v. MV Mol chand,
730 F.2d 1035, 1040 (5th Cr.1984).

B

Here, however, WIkerson sued his enployer under the
conpensation provisions of the LHWA, 33 US C § 904. Thi s
presents a different circunstance. The anobunt of a conpensation
award for permanent partial disability |eaves al nost no room for
di scretion. The Act, id. 8§ 908(c), spells out detailed paynent

terme for wvirtually every conceivable injury. Wth few

Interest, 75 Texas L. Rev. 293, 298 (1996).
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exceptions,® all that is needed to fornmulate an award is a
determ nation of the disability, know edge of the wages of the
wor ker and of the maxi num conpensation anounts, and a cal cul ator.

The certainty of this schene is not an accident. [|In return
for a no-fault rule, 33 U S. C. 8§ 904(b), enployers and insurers
gain the benefit of relative certainty in their prospective
liability, and the systemgains fromthe reduced transaction costs
associated with the presumably efficient adm nistration of the
schene.

Wrking within this framework, and abi ding by the text of the
statute, we nust decline to adopt any rule that would change the
anount of statutory conpensation. Under the statute, an enpl oyee's
conpensati on becones due, if not controverted, fourteen days after
he files notice, even absent an award. 33 U.S.C. §8 914(a), (b).
The anpbunt of conpensation due is explicitly set by statute. See
33 US.C. 8§ 907. To hold that an enployee is entitled to interest
dating fromthe tine he is injured would be to alter the anpunt of
conpensation he is due under the statute and thus to underm ne the
w || of Congress.

This reasoning is in accord with Strachan. There, the Deputy
Commi ssi oner sought to award prejudgnent interest "fromthe tine
paynment woul d have been due, had not the enpl oyer controverted the

right to conpensation.” 1d. at 1226. Nowhere in that opinion, or

The nobst notable exception to this bright-line schene is §
908(c) (20), which calls for "proper and equitabl e conpensati on not
to exceed $7,500" for serious disfigurement. Even here, we note
that a bright-line maxi numis inposed.
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in any other, was there a hint that prejudgnent interest would be
appropriate fromthe tine of injury.

Further, a rule that interest may accrue only from fourteen
days after the date of the claimnot only is necessitated by the
terms of the statute, but also is consistent with the overall
schene enbodied init. To allowinterest fromthe tine of injury
woul d introduce uncertainty into an otherw se straightforward
inquiry. In this case, Ingalls would not have known—and woul d not
have been able to pay i medi atel y—the exact anount due W/ ker son,
as the rate, availability, and accrual date of prejudgnment interest
woul d al nost certainly be the subject of dispute.

Furthernore, the result we reach lends incentives to both
enpl oyees and enpl oyers. One of the reasons we upheld interest
awards in Strachan was to elimnate the incentive enployers
ot herwi se woul d have to controvert—and thus del ay—the paynent of
meritorious clainms. 452 F. 2d at 1229-30. This rational e woul d not
be furthered by an award of interest dating fromthe injury, where
no cl aimhas yet been nade. On the contrary, such an award woul d
create an incentive for an enpl oyee to delay bringing any cl aimhe
m ght have, secure in the knowl edge that his enpl oyer woul d deliver
a risk-free return on the unpaid claim For these reasons, then,
we decline to extend Strachan to all ow prejudgnent interest under
the LHWCA accruing fromthe date of the injury.

C.
Applying this rule to the present facts, we conclude that

Wl kerson is not entitled to prejudgnment interest. Al t hough



Ingalls controverted WIkerson's WMirch 12, 1992, <claim it
voluntarily began conpensating himon April 7, 1992. The first
i nstal |l ment woul d have becone due fourteen days after the clai mwas
filed, i.e., on March 28. Because Ingalls began conpensating
W | kerson but delivered its first paynent |ate, we nust again | ook
to the statute, which provides a renedy for |ate paynents.

The LHWCA provi des an excl usi ve renedy for the | ate paynent of
conpensation installnents by stating that “"[i]f any install nent of
conpensati on payable without an award is not paid within 14 days
after it becones due ... there shall be added to such install nent
an anmount equal to 10 per centum thereof.” 33 U S C 8§ 914(e).
The statute thus allows a fourteen-day grace period for
conpensati on paynents, after which a substantial penalty is
charged. The availability of this statutory renedy precludes the
availability of the judge-made renedy of prejudgnent interest where
install ment paynents are nade, but arrive late. Because Ingalls
comenced paynent |ess than fourteen days after March 28 and
conti nued paynent in accordance with the statute, it does not owe
interest or penalties.

VI .

The only remai ning i ssue is Wl kerson's request for attorneys'
f ees. It is now apparent that his attorneys gai ned hi m nothing
nore than the $4,299.83 Ingalls had tendered before he brought the
matter before the BRB. He therefore is not entitled to recover
attorneys' fees. See 33 U S.C. § 928(h).

VII.
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In sum we conclude that the ALJ erred by reduci ng W1l kerson's
conpensation award to reflect the statutory maximumin effect on
Oct ober 6, 1972, and that Wlkerson is entitled to the $4,299.83 in
benefits paid. He is entitled to neither prejudgnment interest nor
attorneys' fees. W GRANT the petition for review, VACATE the
deci sion of the BRB, and REMAND for further proceedi ngs consi stent

with this opinion.
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