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Appeal from the United States District Court for the Southern
District of M ssissippi.

Before DAVIS, STEWART and PARKER, Circuit Judges.

DAVIS, G rcuit Judge:

Aneri can Guarantee and Liability I nsurance Conpany ("Anmerican
CGuarantee") filed a declaratory judgnent action to resol ve coverage
questions between it and its insureds, the 1906 Conpany, fornerly
known as Hattiesburg Coca-Cola Bottling Conpany ("Hattiesburg
Coke"), and certain officers of that conpany. The district court
determned on sunmary judgnent that Anmerican (Guarantee's
conpr ehensi ve general liability policy afforded no coverage for the
outstanding clains. W affirmin part, vacate in part, and renmand
the case for further consideration in |ight of our opinion.

| .

The facts of this case are essentially undisputed. Havi ng



recently developed an interest in photography while living in
M nnesota, John Thonmson returned to Hattiesburg, M ssissippi wth
a desire to open his own photography studio. In early 1990
Ri chard Thomson, John's father and CEO of Hattiesburg Coke,
aut hori zed the use of Hattiesburg Coke funds to open a photography
studio, Visual Arts Studio (VAS). The new studio was | ocated at
3820 Hardy Street, Hattiesburg, M ssissippi, nore than a mle from
the conpany's bottling operation. The studio concentrated on
phot ogr aphi ng and vi deot api ng young wonen for nodeling portfolios
and advertisenents, as well as "gl amour phot ography."” Al though the
studi o operated under a different nane and was physically separate
fromthe bottling conpany, it was owned and operated as a divi sion
of Hattiesburg Coke. Moreover, the VAS enpl oyees were consi dered
enpl oyees of Hattiesburg Coke, and all major business decisions
concerning the studio, fromthe purchase of equi pnent to the scope
and ultimate term nation of the business, were made at Hattiesburg
Coke's corporate headquarters at 4501 Hardy Street.

By the spring of 1991, VAS was operating in the red and John

Thomson wanted to return to school. Thus, Hattiesburg Coke
officials decided to termnate the studio's operations. John,
however, still had access to VAS and was in the mdst of w nding up

its affairs when the events giving rise to the underlying state
court lawsuits cane to |ight.

I n Novenber 1991, a VAS client picked up a vi deot ape whi ch she
t hought contai ned her portfolio photographs. Wen she viewed the

t ape, she di scovered footage of herself dressing and undressing in



the VAS dressing room She reported her discovery to police, who
searched the studio and found nunerous other tapes containing
footage of young wonen dressing and undressing in the sane room
The police also discovered a fiber optic canera concealed
underneath a bench in the dressing room

In the nonths follow ng the police investigation, twenty-one
wonen filed |awsuits agai nst John Thonmson, Richard Thonmson, VAS,
and Hattiesburg Coke. These plaintiffs alleged various causes of
action including invasion of ©privacy, outrage, intentional
infliction of enot i onal di stress, fraud, negl i gence, and
exploitation of mnors. The conplaints included allegations that
Hatti esburg Coke and R chard Thonson were vicariously liable for
John's acts because John acted as a Hattiesburg Coke enpl oyee in
meki ng the tapes and because John served as a director and officer
of Hattiesburg Coke. The conplaints also sought to visit liability
on Hattiesburg Coke and Richard Thonson for a host of
negl i gence-based torts, including negligent entrustnent, negligent
supervi sion, and negligent hiring.

Hattiesburg Coke held liability insurance policies for the
periods in question. Anerican Guarantee, their principal insurer,
i ssued a conbined property and conprehensive general liability
i nsurance policy to Hattiesburg Coke covering the period from
Decenber 31, 1989, through Decenber 31, 1990. The policy was
renewed for the period fromDecenber 31, 1990, through Decenber 31,
1991. The policy provided liability i nsurance coverage of $500, 000
per occurrence and $1, 000,000 in the aggregate. Hattiesburg Coke



was al so the naned insured under an Unbrella Liability Policy for
the Coca-Col a Bottl ers Association i ssued by General Star National
| nsurance Conpany (" General Star") for the policy period January 1,
1990, through January 1, 1991. Each Ceneral Star policy provided
liability coverage of $5,000,000 per occurrence and in the
aggr egat e.

After discussions concerning coverage, Anerican Quarantee
agreed to defend Hatti esburg Coke and Richard Thonson in the state
court suits under a reservation of rights, but refused to defend or
i ndemify John Thonson. In its reservation of rights
correspondence, Anmerican (Quarantee raised several cover age
questions, including whether the VAS building was a designated
prem ses; whether the conduct all eged constituted an "occurrence";
whet her the damages alleged constituted "bodily injury"; and
whet her John's conduct fell within a policy exclusion for crimnal
activities. Eventual ly, nineteen of the twenty-one suits were
settled,! with John Thonson agreeing to contribute approximtely
$2,545,000 and Ceneral Star agreeing to pay approximately
$3, 774,000 on behalf of Richard Thonmson and Hatti esburg Coke.

Once the underlying | awsuits were settled, Anerican CGuarantee
filed this declaratory judgnent action against John Thonson, the
1906 Conpany, Richard Thonson, and Ceneral Star to resolve its
coverage obligations. The district court found that the insurance
policy unanbiguously limtedliability coverage toinjuries arising

fromcertain prem ses designated on the declarations page of the

The remaining two suits were dismssed as tine barred.
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policy and that the VAS property was not included in that
designation. The court al so concluded that John Thonson's acti ons
were not within the scope of his enploynent and that the injuries
al l eged by the wonen did not constitute an "occurrence" under the
policy because they were intended or expected fromthe standpoint
of the insured. Accordingly, the district court granted sumary
judgnent in favor of Anmerican Guarantee. The court also denied
Ceneral Star's claimfor indemification for the paynents it had
made on behalf of Richard Thonson and the 1906 Conpany. Thi s
appeal foll owed.
1.

We reviewthe district court's grant of summary judgnent and
its interpretation of Anmerican Guarantee's insurance policy de
novo, applying the sane standards as the district court. Anerican
States Ins. Co. v. Nethery, 79 F.3d 473, 475 (5th Cr.1996);
Constitution State Ins. Co. v. Iso-Tex, Inc., 61 F.3d 405, 407 (5th
Cir.1995). Under M ssissippi contract law, if an insurance policy
i s unanbi guous, its ternms nust be given their plain neaning and
enforced as witten. Nethery, 79 F.3d at 475; Aero Int'l, Inc. v.
United States Fire Ins. Co., 713 F.2d 1106, 1109 (5th G r.1983).
However, if, but only if, a policy is anbiguous, it wll be
interpretedinthe |ight nost favorable to the i nsured. Nationw de
Mut. Ins. Co. v. Garriga, 636 So.2d 658, 662 (M ss. 1994).

A
The primary di spute between the parties concerns the effect

of a designated prem ses endorsenent attached to Anerican



CGuarantee's policy. The policy provided coverage to Hattiesburg
Coke and its officers and directors while acting within the scope
of their enploynent. An endorsenent attached to the policy and
specifically made part of the policy in the declarations l[imted
coverage to injuries and damages arising out of certain designated
prem ses. The contract |anguage is reproduced bel ow

LI M TATI ON OF COVERAGE TO DESI GNATED PREM SES OR PRQJECT

This endorsenent nodifies insurance provided wunder the
fol | ow ng:

COMVERCI AL GENERAL LI ABI LI TY COVERAGE PART.
SCHEDULE

Prem ses:

Proj ect :

(If no entry appears above, information required to conplete
this endorsenent wll be shown in the Declarations as
applicable to this endorsenent.)

This insurance applies only to "bodily injury," "property
damage, " "personal injury," "advertising injury" and nedical
expenses arising out of:

1. The ownership, nmaintenance or use of the prem ses shown in the
Schedul e and operations necessary or incidental to those
prem ses;

No prem ses are listed in the endorsenent. The only prem ses
referenced on the declarations page of the policy are three

bui Il dings, listed under the header "Covered Prem ses," |ocated at
4501 Hardy Street in Hattiesburg, Mssissippi: the bottling plant
(4501-A), the maintenance building (4501-B), and the ice house
(4501-C). No other properties are nentioned in the declarations
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and no specific reference ties the listed premses to the
desi gnat ed prem ses endor senent.

Hatti esburg Coke contends that because no prem ses are |isted
in the endorsenent itself and because those prem ses listed in the
declarations make no reference to the designated prem ses
endorsenent, the endorsenent has no effect; consequently, the
liability coverage is not limted to injuries arising out of any
particul ar property. It further contends that the endorsenent is
at | east anbi guous, and anbiguities nust be construed agai nst the
i nsurer under M ssissippi law. See Papa v. M ssissippi Farm Bureau
Cas. Ins. Co., 573 So.2d 761, 763 (M ss. 1990); Lunber nens Mut.
Cas. Co. v. Thomas, 555 So.2d 67, 70 (M ss.1989).

Anmerican Quarantee argues that the endorsenent nakes cl ear
that where no prem ses are specifically listed on the endorsenent,
t he desi gnated prem ses are those |listed on the decl arati ons page.
Since the VAS property is not listed in the declarations, or
anywhere else in the policy, there is no coverage for the injuries
arising out of that property according to Anerican CGuarantee.

Wi | e the policy | anguage coul d be clearer, we agree with the
district court that the endorsenent is sufficiently clear to
qual i fy as unanbi guous. The designated prem ses endorsenent is
specifically incorporated into the policy on the declarations page,
thus putting Hattiesburg Coke and its officials on notice that
their coverage was limted to certain prem ses. The endorsenent
refers the reader back to the decl arati ons page to find the covered

premses if no premses are listed on the endorsenent. Thr ee



covered premses are listed in the declarations and the VAS
property is not anong them |f the designated prem ses endor senent
did not incorporate the premses listed in the declarations, then
there was no purpose in incorporating the endorsenent into the
policy in the first place. W decline to adopt a reading of the
policy that would render the entire endorsenent surplusage. See,
e.g., Brown v. Hartford Ins. Co., 606 So.2d 122, 126 (M ss. 1992)
(citing cases).

For these reasons, we agree with the district court that the
policy unanbiguously limts liability under both coverage A and B
to injuries arising out of the three premses listed on the
decl arations page of the policy. Because the VAS prem ses is not
included in that list, the district court correctly concl uded t hat
t he endorsenent excluded liability for injuries arising out of the
VAS operation. John Thonson's actions giving rise to the injuries
all occurred at and were related solely to his use of the VAS
studio. Therefore, the district court correctly granted sumary
judgnent in favor of Anmerican Guarantee with respect to clains
agai nst John Thonson. 2 The sane is true for exclusion from
coverage on all clainms against Hatti esburg Coke and R chard Thonson
seeking to hold themvicariously |liable for John Thonson's acti ons.

We reach this conclusion because those clains arise solely from

2The district court al so concluded that John Thonson's actions
in surreptitiously videotaping the wonen at VAS were beyond the
scope of his enploynent. Because we conclude that coverage for
John Thonson's actions is excluded by the plain terns of the
desi gnated prem ses endorsenent, we need not reach the scope of
enpl oynent issue.



actions taken by John Thonson at the VAS studio.
B
Appel l ants further contend that even if the district court

correctly concluded that the designated prem ses endorsenent
excludes coverage for injuries arising out of use of the VAS
property, it does not follow that this endorsenent excludes
coverage for negligence cl ai ns agai nst Hatti esburg Coke and Ri chard
Thonmson. These insureds point out that their supervisory actions
over VAS and John Thonson were conducted from Hatti esburg Coke's
headquarters at 4501 Hardy Street, a designated prem ses. They
contend that because their supervision of VAS occurred at a
designated premses, their conduct constitutes a "use" of a
desi gnated prem ses or at |east an "operation ... incidental to" a
desi gnat ed prem ses under the endorsenent.

Anmeri can Guarantee responds that the supervisory actions of
Hat ti esburg Coke and Ri chard Thonson, whil e concededly occurring at
Hatti esburg Coke headquarters, related solely to the operation of
a nondesi gnated prem ses and had no nexus whatever to Hattiesburg
Coke's bottling operation, the primary operation of the designated
prem ses. Moreover, Anerican GGuarantee points out that the
description of the hazards contained in the policy do not refer to
any operations of the conpany other than those related to its
bottling operation.

Qur review of Mssissippi insurance |law provides us wth
little guidance in resolving this issue. W are thus left to nmake

an "Erie guess" about the instant policy's coverage. See State



Farm Fire and Cas. Co. v. Fullerton, 118 F.3d 374 (5th Cr.1997)
("W may consult a variety of sources in making an Erie-guess:
dicta in [state] court decisions, the general rule on the issue,
and the rules in other states that [the state] m ght |ook to, as
well as treatises and lawjournals."); H Il v. London, Stetel man,
& Kirkwood, Inc., 906 F.2d 204, 207 (5th Cr.1990) (sane).
Because the policy |language is the best indication of the
parties' intent, see, e.g., Cooper v. Crabb, 587 So.2d 236, 240
(M ss. 1991) (" Common sense suggests the parties' witings the nost
reliable evidence of their intent."), we begin with the terns of
the designated prem ses endorsenent. The endorsenent |imts
coverage to certain injuries "arising out of" the "ownership,

mai nt enance or wuse" of the covered prem ses and "operations
necessary or incidental" to those prem ses. The phrase "ari sing
out of" is ordinarily understood to nean "originating from"

"having its origin in, grow ng out of," or "flowng from" See,
e.g., Blue Bird Body Co. v. Ryder Truck Rental, Inc., 583 F.2d 717,
726 (5th Cr.1978). In the insurance context, this phrase is often
interpreted to require a causal connection between the injuries
al l eged and the objects nmade subject to the phrase. For exanple,
in Roberts v. Gisham 487 So.2d 836, 839 (Mss.1986), the
M ssi ssi ppi Suprenme Court held that the phrase "arising out of the
owner shi p, maintenance or use of [an] wuninsured notor vehicle"
requi red a "causal connection" between the actions giving rise to
the injuries and the uninsured autonobile. The court went on to

note that it is not enough that the "autonobile was nerely the
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situs of the accident which could as well have occurred in any
other location." " 1d. (citation omtted). Simlarly, in Delta
Pride Catfish, Inc. v. Honme |Insurance Co., 697 So.2d 400
(M ss.1997), a court recently concluded that a clause insuring
agai nst "advertising injury," where such injury is defined as
"injury arising out of an offense ... occurring in the course of
the nanmed insured's advertising activities" required a show ng of
"a causal connection" between the alleged injury and the
advertising activities. See also 12 CoucH ON | NSURANCE § 45: 56 at
146- 147 (2d ed. 1981 & Supp.1996) ("The phrase "arising out of
mai nt enance or use of a notor vehicle,' ... requires sone causa
connection between the injury and the use of the vehicle for
transportati on purposes.")

Thus, we conclude that in the present case the phrase "arising
out of" the "use" of the designated prem ses requires that there be
a causal connection between the injuries to the wonen inproperly
vi deot aped by John Thonson and the desi gnated prem ses | ocated at
4501 Harding Street. W further conclude that such a connection
exi sts. It is undisputed that the decisions to set up VAS,
construct its offices, purchase equipnent, and, eventually, to
close it down, were all nmade by R chard Thonson and other
Hattiesburg Coke officials and enployees at Hattiesburg Coke
headquarters, a designated prem ses. Moreover, VAS was operated as
a formal division of Hattiesburg Coke, with John Thonson assi gned
the title of vice president of Hattiesburg Coke's "Visual Arts

Di vi sion. " In addition, Richard Thonson testified in his
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deposition that all of Hatti esburg Coke's divisions shared t he sane
general checking account and that all of VAS s expenses were paid
from this account. John Thonmson was required to pay all VAS
expenses from a rolling petty cash account and then submt his
expenses and receipts to Hattiesburg Coke, which would then remt
t hese suns back into the account.

Under the circunstances, a factfinder could find a causa
connection between Hattiesburg Coke and Richard Thonson's
supervisory activities, the operation of the designated prem ses,
and the injuries that resulted fromJohn Thonson's intentional and
tortious actions at VAS. Qur conclusion that a sufficient causal
nexus exists is further supported by the fact that the policy at
issue is a Commercial General Liability ("CA") policy, and not
merely an Omer's, Landlord and Tenant ("OLT") policy. A |leading
treati se describes the nore limted nature of an OLT policy, as

conpared with a CA policy, as foll ows:

A very common form of liability insurance is the one which
insures the owner, occupier, or operator of real property
against liability incident to his ownership or use of the

prem ses. Such insurance, the purpose of which is sinply to
protect against liability arising fromthe condition or use of
the building as a building nust be distinguished from
i nsurance against liability arising from the nature of the
enterprise or activity conducted therein. Mre sinply stated,
a building liability policy does not cover aliability arising
fromthe insured's activity in the building.

11 CoucH ON | NSURANCE 8§ 44: 379 at 551-52 (2d. ed.1982). Were we
confined to finding a causal connection between the injuries
stemming from the inproper videotaping at VAS and use of
Hatti esburg Coke's prem ses at 4501 Hardy Street as a buil ding, we
doubt we woul d reach the sane concl usi on. However, a C& policy is
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designed to insure its holder fromnore than just injuries arising
fromthe condition or use of its buildings as buildings. For the
reasons described above, we conclude that the requisite causa
connection exists between the injuries alleged in the underlying
state court lawsuits and the use of the conpany's headquarters by
Ri chard Thonson and Hatti esburg Coke to supervise John Thonson's
activities at VAS, a wholly-owned division of the conpany. Thus,
t he negligence clains agai nst Hatti esburg Coke and Ri chard Thonson
are not excluded from coverage by the designated prem ses
endor sement .
C.

Anmerican (Cuarantee argues that even if coverage for
Hatti esburg Coke and Richard Thomson is not excluded under the
desi gnated prem ses endorsenent, there is no coverage for these
injuries because there has been no "occurrence" under the policy.
To answer this contention requires a closer |ook at the coverage

portions of Anerican Guarantee's policy.

The commercial conprehensive general liability policy is
divided into two parts. The first part, Coverage A, insures
against "bodily injury" and "property damage" liability. Thi s

coverage applies only to bodily injury or property damage that is

caused by an "occurrence," which is defined by the policy to nean

"an accident, including continuous or repeated exposure to
substantially the sane general harnful conditions." Al so, Coverage
A expressly excludes coverage for bodily injury or property damage

"expected or intended fromthe standpoint of the insured.”
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The second part, Coverage B, insures against liability for
"personal injury" and "advertising injury." Rat her than using
"occurrence," as a predicate for coverage, Coverage B provides
coverage for qualifying injuries "caused by an offense arising out
of your business.” The policy does not define the term"offense."
The policy does, however, define "personal injury" as being all
injury, other than bodily injury, that arises out of certain
specified "offenses.” Coverage B also excludes coverage for
injuries "[a]rising out of the willful violation of a penal statute
or ordinance commtted by or with the consent of the insured."

For the reasons set forth below, we conclude that the only
direct clains against Hattiesburg Coke and R chard Thonson
predi cated on their own fault are not covered under Coverage A of
the policy. However, as we explain |ater, because the parties have
not adequately addressed coverage under Coverage B, we renmnand
guestions relating to Coverage B to the district court.?

1
Anmerican Cuarantee argues that the clains under Coverage A
agai nst Hattiesburg Coke and Richard Thonson are excluded by the
"del i berate acts" exclusion, which renpbves coverage for al
injuries "expected or intended fromthe standpoi nt of the insured.”

There can be no doubt that John Thonmson intended to surreptitiously

3As we hel d above, all of the clains under Coverage A and B
agai nst John Thonmson, as well as those clainms asserted against
Ri chard Thonmson and Hattiesburg Coke on a theory that they are
vicariously liable for John's actions, are excluded by the
desi gnated prem ses cl ause. Accordingly, only the negligence
clains against Richard Thonson and Hattiesburg Coke remain at
i ssue.
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vi deot ape the wonen and that the harm caused thereby was expected
fromhis standpoint. R chard Thonson and Hatti esburg Coke concede
as much, but they argue that fromtheir standpoint, the conduct was
neither intended nor expected. They further contend that the
"separation of insureds" clause in the policy requires that we
exam ne their expectations and intent entirely divorced fromthose
of John Thonson. *

Al t hough we have found no M ssissippi cases addressing this
I ssue, this Court, in applying the l|aw of nei ghbori ng
jurisdictions, has repeatedly rejected this argunent. These cases
hold that no coverage is provided the enployer or supervisory
personnel for clains of negligent hiring or supervision when the
underlying tortious conduct is intentional and when those clains
against the enployer or supervisor are related to and are
i nterdependent on the enployee's intentional m sconduct. See
Cornhill Insurance PLC. v. Valsams, Inc., 106 F.3d 80, 87 (5th
Cir.1997) ("[Where liability prem sed on negligence is related to
and interdependent of other tortious activities, the "ultimte
i ssue' is whether the tortious activities thenselves are

enconpassed by the "occurrence' definition."); New York Life Ins.

“The separation of insureds clause provides:
Except with respect to the Limts of Insurance, and any
rights or duties specifically assigned in this Coverage
Part to the first Naned Insured, this insurance applies:

a. As if each Naned Insured were the only Naned
| nsured; and

b. Separately to each insured agai nst whomclaimis
made or "suit" is brought.
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v. Travelers Ins. Co., 92 F. 3d 336, 339 (5th G r.1996) (excluding
clains for negligent hiring, training, and supervision against
enpl oyer that were "related to" and "interdependent on" claim of
fraud by enployee because enployee's intent is inputed to
enployer); Canutillo Indep. Sch. Dist. v. Nat'l Union Fire Ins.
Co., 99 F.3d 695, 703 (5th Cr.1996) ("Wuere the legal clains
asserted by the plaintiffs are not independent and nutually
exclusive, but rather related to and dependent upon excluded
conduct, the clains are not covered, even if asserted against an
i nsured who did not hinself engage in the prohibited conduct.");
add Republic Ins. Co. v. Conprehensive Health Care Assoc., Inc.
786 F. Supp. 629, 632 (N.D. Tex. 1992), aff'd on ot her grounds, 2 F. 3d
105 (5th G r.1993) (finding no duty to defend i nsured agai nst claim
of negligent hiring when the claimof negligent hiring arises out
of agent's intentional sexual harassnent); Colunbia Mut. Ins. Co.
v. Fiesta Mart, Inc., 987 F.2d 1124, 1128 (5th Cr.1993) (holding
that under Texas |law, where liability of insured and liability of
its agent were "related and interdependent,"” court nust look to
whet her agent's fraud was covered by policy); Huey T. Littleton
Clainms, Inc. v. Enployers Reinsurance Corp., 933 F. 2d 337, 339 (5th
Cr.1991) (holding that wunder Louisiana |aw, dishonest act
exclusion in enployer's comercial |I|iability policy excluded
negligence and vicarious liability clains against enployer for
| osses based upon the excluded conduct of its enployee).

A | eadi ng comment ator has observed that courts have not been

consistent in their treatnent of separation of insured clauses,
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particul arly where clainms against one insured are closely rel ated
to clains against another. See 7A J. Appl eman, | NSURANCE LAW AND
PrRACTICE § 4492.01 at 20 (Berdal ed. 1979) ("The severability
cl ause added to standard liability policies in 1955 is not usually
recognized in nost of the litigation regarding intentional or
negligent acts that result in liability to the insured. It would
seemthat its inplications are not recognized adequately by the
litigants or the courts."). I ndeed, this is an issue that has
caused our Circuit sone difficulty. See Western Heritage Ins. v.
Magi c Years Learning Crs. & Child Care, Inc., 45 F.3d 85 (5th
Cir.1995) (holding negligence clains against enployer related to
sexual nolestation of child by enployee were not excluded by
i ntentional acts exclusion, in part because the policy contained a
separability clause); New York Life, 92 F.3d at 340 n. 4
(declining to follow Magic Years because that portion of the
opinion related to the intentional acts exclusion was an
alternative holding, and because it failed to acknow edge and is
i nconsi stent with our opinion in Fiesta Mart, which was bi ndi ng as
prior precedent).

Al t hough a close question, we conclude that M ssissippi
courts would likely follow the | ead of neighboring jurisdictions
and hol d that where negligence clains agai nst an enpl oyer, such as
negligent hiring, negligent training, and negligent entrustnent,
are related to and i nterdependent on the intentional m sconduct of
an enployee, the "ultimate question" for coverage purposes is

whet her the enployee's intentional m sconduct itself falls within
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the definition of an occurrence. As we explained in New York Life,
the i ssue turns largely on principles of agency and i nputed i ntent.
See 92 F. 3d at 340-41 ("Fiesta Mart resolves ... whether an agent's
intent or expectations will be inputed to a principal," and hol ds
that "[w hen an agent intends or expects an injury, such intent and
know edge wll be inputed to the principal for purposes of
determning whether there is an occurrence."). We Dbelieve
M ssi ssippi courts would apply these sane principles in resolving
t he issue.

Because the injuries stenmng from the inproper videotaping
were i ntended or expected fromthe standpoi nt of John Thonson, the
related negligence clains against Hattiesburg Coke and Richard
Thonmson are excluded under Coverage A. Accordingly, we conclude
that the district court properly granted sunmary judgnent in favor
of American Guarantee on this issue.

2.

Hatti esburg Coke and R chard Thonson argue further that even
if the district court correctly found that Anerican QCuarantee
provided no coverage to them under Coverage A, they are still
entitled to recover under Coverage B. The district court,
apparently concluding that it had resolved all the coverage issues
presented, did not specifically address the applicability of
Coverage B. Furthernore, although appellants clai mcoverage exists
under Coverage B, they provide scant discussion of this issue in
their briefs. We are also unable to determne from the record

whet her the parties raised Coverage B issues with sufficient
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specificity inthe district court so that we shoul d address themon

appeal. Rather than resolve this issue on the basis of thelimted

record before us, we remand the issues under Coverage B to the

district court for further consideration in light of this opinion.?®
L1,

In sunmary, we agree with the district court that all clains
agai nst John Thonson are excluded from coverage by the designated
prem ses endorsenent. We al so agree that Anmerican Guarantee's
policy provides no coverage to Richard Thonpson and Hattiesburg
Coke for clains predicated on those insured's vicarious liability
for John's acts. The remainder of the clains against R chard
Thonmson and Hattiesburg Coke are excluded from coverage under
Coverage A by the "intentional acts" exclusion. To the extent the
district court's order excluded coverage to Richard Thonson and
Hatti esburg Coke under coverage B, that part of the order is
vacated and we remand to the district court to determ ne whether
t he cl ai ns agai nst Ri chard Thonson and Hatti esburg Coke are covered
under Coverage B of the policy. The district court shall also
consi der Richard Thomas and Hatti esburg Coke's claimfor attorney's
fees on remand. Accordingly, the district court's grant of summary

judgnent in favor of Anerican QGuarantee is AFFIRVED |IN PART,

The parties al so di spute whether Richard Thonson and t he 1906
Conpany are entitled to reinbursenent of attorneys' fees they
expended for counsel they independently retained after Anerican
CGuarantee agreed to defend themunder a reservation of rights. The
district court did not address this issue, and American Guarantee
contends the issue was not properly preserved below. In |Iight of
our decision to remand the issue of coverage under Coverage B of
the policy, we also remand the question of attorney's fees for the
district court's consideration.

19



VACATED | N PART, and REMANDED for further proceedi ngs consi stent
with this opinion.

AFFI RVED | N PART, VACATED I N PART, AND REMANDED

PARKER, Circuit Judge, concurring in part, dissentingin part:

COVERAGE AS TO JOHN THOVSON

In granting Anerican Guarantee sunmary judgnent, the district
court found that there was no anbiguity as to the designation of
prem ses and held that VAS was not a prem ses designhated by the
policy's endorsenent. The district court also held that John
Thonmson's acts were outside the scope of his enploynent and thus he
was not insured under the ternms of the policies. The mjority
affirms the first conclusion and declines to reach the second. |
woul d hold that the policy is anmbiguous as to the designation of
prem ses, and that the VAS premses is wthin the policy's
coverage. However, because | believe that the district court was
correct in holding that John Thonson's acts were outside the scope
of his enploynent, | concur with the affirmance of the district
court's decision that John Thonson was not insured under the
policy.
a. Designated Prem ses

There are no prem ses |isted on the policy's endorsenent. The
endorsenent instructs that if there is no entry as to designated
prem ses, "information required to conplete this endorsenment wll
be shown in the Declarations as applicable to this endorsenent.”
The Decl arations page lists three properties which are foll owed by

the limts on property coverage liability. There is no reference
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to the designated prem ses endorsenent nor is there any reference
to these prem ses being designated prem ses for purposes of
liability limtation.

The question presented as to this issue is whether the |isting
of these three property addresses together with limts on property
coverage are to be read as also serving as a list of designated
prem ses for purposes of the discussed endorsenent. A district
court's interpretation of an insurance policy is a question of |aw
whi ch we review de novo. Boatner v. Atlanta Speciality Ins. Co.
115 F. 3d 1248, 1251 (5th G r.1997). An insurance policy is a
contract and as such, we turn to contract construction principles.
When construing a contract, the contract is read as a whole, so as
to give effect to all of its clauses. Brown v. Hartford Ins. Co.,
606 So.2d 122, 126 (M ss.1992); @nn v. Principal Casualty Ins.
Co., 605 So.2d 741, 746 (M ss.1992). Viewi ng the endorsenent in

light of this rule, we nust give neaning to its phrase "as
applicable to this endorsenent.”™ W may not sinply read it out of
the contract.

Two reasonable interpretations are possible when readi ng the
endor senent and decl arations page together. The endorsenent was
never conpleted with the designation of any premses in the
appropriate areas indicated on the endorsenent and there is no
reference to any designation of prem ses "applicable to [the]
endorsenent” on the declarations page, |leading to the reasonable

conclusion that no list of prem ses was included in the contract to

whi ch coverage was limted. A second plausible interpretation is
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urged by American Guarantee and adopted by the nmajority—that the
property addresses listed on the declarations page serve as the
desi gnated prem ses for purposes of the endorsenent since the
endorsenent refers the reader to the decl arati ons page and on the
decl arations page thereis alist of sone properties. An anbiguity
is defined as a susceptibility to two reasonable interpretations.
Ins. Co. of No. Am v. Deposit Guaranty Nat'|l Bank, 258 So.2d 798,
800 (Mss.1972). | would find the designated prem ses portion of
the contract anbi guous.

In the case of an anbiguity in an insurance policy, it has
| ong been established that resolution of the anbiguity nust be in
favor of the insured. New Hanpshire Ins. Co. v. Robertson, 352
So.2d 1307, 1311 (M ss. 1977).

In construing the provisions of a contract of insurance, al

the provisions of the policy nust be so construed, if it can

be reasonably done, so as to give effect to each. Wen the

policy is subject to two interpretations, equally reasonabl e,

that which gives the greater indemity to the insured wll

prevail.... In all cases the policy nust be Iliberally

construed in favor of the insured, in order to acconplish the

pur pose of the insurance.
@Gunn, 605 So.2d at 746 (quoting Sout hern Hone Ins. Co. v. Wall, 156
M ss. 865, 127 So. 298, 299 (1930)). Following this
| ong-established rule of contract construction, | would construe
the anbi guity agai nst Anerican Guarantee and find that the policy
| acks a designation of prem ses to which coverage was |limted and
thus find that the endorsenent does not preclude coverage for the

VAS prem ses.

Havi ng determ ned that the policy did not designate particul ar
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1906 Conpany preni ses to which coverage was linmted!, | nust then
determne if coverage is precluded for other reasons.
b. Scope of enpl oynent

Under "Section Il -¥Wo is an I nsured", coverage i s excl uded for
acts by enpl oyees not "within the scope of their enploynent." The
district court considered a nunber of M ssissippi cases dealing
wth the scope issue and found that John Thonson's secret
vi deot api ng of the wonen in the dressing roomwas not within the
scope of his enploynent and thus no coverage was avail abl e under
the policy for John Thonson's liabilities.

M ssi ssi ppi cases have established that the proper inquiry in
determning whether tortious acts were wthin the scope of
enpl oynent is to ask whether a servant was acting in furtherance of
t he enpl oyer's business by engaging in the activity or whether the
enpl oyee was engaged in a private purpose. Holliday v. Pizza Inn,
Inc., 659 So.2d 860, 865 (M ss.1995). W are called upon to nake
an Erie guess as to whether or not John Thonson was acting within
the scope of his enploynent. See Nautilus Ins. Co. v. Zanora, 114
F.3d 536, 538 (5th G r.1997).

Thi s case does not resenble the M ssissippi "deviation" cases
in which the servant deviated from the master's business and his
tortious acts were thus outside the scope of his enploynent. See,
e.g., Seedkem South, Inc. v. Lee, 391 So.2d 990, 995 (M ss.1980);
Lovett Motor Co. v. Walley, 217 Mss. 384, 64 So.2d 370, 372-73

1 posit no position on the majority's discussion of causal
connection, as ny resolution of the designated prem ses question
renders the issue irrelevant.
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(1953); Stovall v. Jepsen, 195 Mss. 115, 13 So.2d 229, 230
(1943). John Thonson did not | eave his place of enploynent and he
performed the sane acts as he always did at VAS al beit w thout the
perm ssi on of the photographic subjects. Rather, the decisive fact
in this case was that John Thonmson was vi deotapi ng the undressed
wonmen without their permssion and was clearly serving his own
purpose in that respect. That aspect of the activities indicates
that the videotaping was for John Thonson's own purposes.

The M ssissippi Suprene Court has explained that the
determ nati on of whether an act was wthin the scope of enpl oynent
rests on the enployee's purposes in his tortious activity. "[T]he
deci sive question is not whether the servant was acting in
accordance with the instructions of the master, but, was he at the
time doing any act in furtherance of his masters' [sic] business.
If a servant, having conpleted his duty to his master, then
proceeds to prosecute sone private purpose of his own, the master
is not liable." Holliday, 659 So.2d at 864-65 (quoting Barnore v.
Vicksburg, S & P RR Co., 85 Mss. 426, 38 So. 210, 212 (1905)).
The M ssissippi Suprene Court has in effect refocused the scope and
coverage inquiry to the question of the enpl oyee's purposes.

The inquiry is not whether the act in question, in any case,

was done, so far as tinme is concerned, while the servant was

engaged in the master's business, nor as to node or nanner or
doing it,—whether in doing the act he uses the appliances of

t he master, —but whether, fromthe nature of the act itself as

actually done, it was an act done in the master's busi ness, or

whol |y di sconnected therefromby the servant, not as servant,
but as an individual on his own account.
Hol | i day, 659 So.2d at 864 (quoting Canton Cotton Warehouse Co. V.
Pool, 78 Mss. 147, 28 So. 823, 824 (1900)). | agree with the
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district court that coverage for John Thonson is precluded under
the policy because his acts were outside the scope of his
enpl oynent as they were for his own personal purposes. | therefore
concur with the majority that the policy affords no coverage for
John Thonson.
COVERAGE FOR RI CHARD THOMSON AND THE 1906 COVPANY

Since | have concluded that John Thonson acted outside the
scope of his enploynent, there can be no vicarious liability for
Ri chard Thonson and the 1906 Conpany. Consequently, the policy
af fords no coverage for Richard Thonson and the 1906 Conpany for
clains of vicarious liability for John Thonson's tortious acts.

W are then left wth the direct clains against Richard
Thonmson and the 1906 Conpany predicated on their own actions,
i ncluding, inter alia, negligent entrustnent, negligent supervision
and negligent hiring. The policy contains a "separation of
i nsureds"” provision that instructs that the i nsurance applies "[a]s
if each Naned Insured were the only nanmed |Insured” and that it
applies "[s]eparately to each i nsured agai nst whomcl ai mi s made or
"suit' is brought." The majority relies on cases holding that
where liability prem sed on negligence is interdependent with other
tortious activities, the determ ning i ssue for coverage purposes i s
whet her the tortious activities thenselves are enconpassed by the
"occurrence" definition. See, e.g., Cornhill Ins. PLCv. Val sam s,
Inc., 106 F.3d 80, 87 (5th G r.1997) (applying Texas |aw). These
cases involve neither Mssissippi law nor the consideration of

separation of insureds provisions. As a court sitting in
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diversity, we are obligated to do as we believe the M ssissippi
Suprene Court would think best. See Zanora, 114 F.3d at 538. The
M ssi ssi ppi Suprene Court has nade no suggestion of follow ng the
way of the "Cornhill-type" cases. Under M ssissippi law, "the
keystone of the occurrence definitionis that the event giving rise
to the claim should be neither expected nor intended from the
standpoint of the insured.” US. Fidelity & Guaranty Co. v. T.K
Stanley, Inc., 764 F. Supp. 81 (S.D.Mss.1991). A leading treatise
offers a simlar definition: "the act is an accident if it was
unexpected or unanticipated from the standpoint of the insured.”
Couch on Insurance 2d (rev. ed.) 8§ 41:14, at 20-21. One district
court has expl ai ned the proper approach.
"The test of whether aninjury is the result of an accident is
to be determned from the viewoint of the insured and not
fromthe viewoint of the one that coonmitted the act causing
the infjury." Mhn v. Am Casualty Co., 458 Pa. 576, 326 A 2d
346 (1974). C(Obviously, fromthe standpoint of [the enpl oyer],
[the enpl oyee]'s acts were "unexpected or unanticipated." It
would require atortured interpretation of this case to decide
that when [the enployer] hired [the enployee] it intended or
expected that he would nol est children.
Silverball Anmusenent, Inc. v. Utah Hone Fire Ins. Co., 842 F. Supp.
1151, 1157-58 (WD. Ark.) (considering a policy's definition of
"occurrence" virtually identical to the one in policy at hand),
aff'd, 33 F.3d 1476 (8th Cr.1994). I remain mndful of the
| ong-established rule of M ssissippi contract construction that
directs that anbiguities be resolved against the insurer. Qunn
605 So.2d at 746. As there is no allegation that the 1906 Conpany

or Richard Thonson expected or intended toinjure the plaintiffs in

the underlying state suits, the policy's definition of "occurrence"
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does not preclude coverage for either of these two appellants.
CONCLUSI ON

| concur with the majority's determnation that the policy in
question affords no coverage to John Thonson or VAS, although |
reach that conclusion by a different route. | further concur that
the i ssues under Coverage B of the policy as well as the question
of attorney fees should be remanded to the district court for
further consideration.

However, | dissent fromthe majority's determ nation that the
policy afforded no coverage to Ri chard Thonson and t he 1906 Conpany
under the separation of insureds clause. Because the district
court found that Anmerican Guarantee had no obligations under its
policy, it found no basis for General Star's claimfor indemity
for the paynents it had made on behal f of Richard Thonson and the
1906 Conpany. Because | would hold that Anmerican CGuarantee was
i ndeed obligated to Richard Thonson and the 1906 Conpany under its
policy, | would also remand General Star's indemity claimto the
district court for a determnation of the anmount of Anerican

Guarantee's indemity obligation to General Star.
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