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Appeal from the United States District Court for the Eastern
District of Texas.

Bef ore REAVLEY, BARKSDALE and STEWART, Circuit Judges.

REAVLEY, Circuit Judge:

Pursuant to the citizen suit provision of the C ean Water Act,
33 U.S.C. 8§ 1365(a), Friends of the Earth, Incorporated (FOE) sued
Chevron Chem cal Conpany for violating the terns of its National
Pollution Discharge Elimnation System (NPDES) permt. After a
t hree-day bench trial, the district court dismssed the case for
| ack of subject matter jurisdiction on the grounds that FCE | acked
associ ational standing because it had no nenbers under corporate
law. We reverse and renmand.

| . Background

FOE is a non-profit corporation organi zed under the |aws of

the District of Colunbiato pronote a broad agenda of environnent al

awar eness and i nprovenent projects. The organization has pursued



this agenda in the federal courts.!?

Chevron manuf actures polyethylene inits facility in O ange,
Texas. Under its NPDES permt, Chevron discharges the process
wat er, conbined with any stormnater, into Round Bunch Gully, which
flows into Cow Bayou and then down to the Sabine Ri ver and the
Sabi ne Lake. The permt includes mass |imtations on the anount of
total suspended solids (TSS) that Chevron can di scharge. Between
Cct ober 1990 and January 1994, Chevron exceeded its TSSlimts. 1In
July 1994, after giving the required 60 days notice to the EPA, FCE
filed a private civil enforcenent action agai nst Chevron pursuant
to 8§ 505 of the Clean Water Act, 33 U S C. 8§ 1365, alleging
vi ol ations of Chevron's NPDES permt. FCE asserted standing as a
representative of its nenbers, namng four nenbers who had
al l egedly been injured by Chevron's discharges. FCE filed a second
suit in Septenber 1994, and the district court consolidated the two
cases.

In an order signed Septenber 1, 1995, the district court
denied Chevron's notion for sunmary judgnent asserting that FCE
| acked constitutional standing. The court concluded in a careful
opinion that FOE had constitutional standing to pursue the
citizens' suit.?2 After a notion to clarify the order, the court
i ssued a second order stating that "a fact issue renmains regarding

Plaintiffs' standing."

See, e.g., Friends of the Earth v. Consolidated Rail Corp.
768 F.2d 57 (2d Cir.1985).

2Friends of the Earth, Inc. v. Chevron Chem Co., 900 F. Supp.
67, 74-76 (E.D. Tex. 1995).



The day before trial, Chevron filed a suppl enental nenorandum
arguing for the first tinme that FCE | acked standing to represent
t he nanmed aggri eved persons because it had no | egal nenbers under
the corporate laws of the District of Colunbia. FOE s byl aws
provi de that nenbership requirenents shall be set by the board of
directors. At that time, FOE s board had never taken any form
affirmative action to conply with its responsibility and authority
to determ ne nenbership requirenents. The officers of FOE sinply
foll owed a practice of considering all those who gave a donati on,
as well as those who had a donation nade in their nane, to be
menbers.

The district court found that FOE could not neet the
associ ational standing test because it had no nenbers.

1. Associational Standing

The standi ng requirenment stens fromthe Article Ill grant of
power to the federal courts over cases or controversies. The
standing requirenent "tends to assure that the |egal questions
presented to the court wll be resolved, not in the rarified
at nosphere of a debating society, but in a concrete factual context
conducive to a realistic appreciation of the consequences of
judicial action."3 Further, it "serve[s] as at l|east a rough

attenpt to put the decision as to whether review will be sought in

Valley Forge Christian College v. Anericans United for
Separation of Church and State, Inc., 454 U S. 464, 472, 102 S. C
752, 758, 70 L.Ed.2d 700 (1982).



t he hands of those who have a direct stake in the outcone."*

In Hunt v. WAshington State Apple Advertising Conm ssion, the
Suprene Court stated that an organi zati on can assert "associ ati onal
standing” to represent the interests of individuals if it can show
that (1) one or nore of the organization's nenbers would have
standing in his or her own right; (2) the interests which the
organi zati on seeks to protect in the lawsuit are germane to the
pur poses of the organization; and (3) the nature of the case does
not require the participation of the individual affected nenbers as
plaintiffs to resolve the clains or prayers for relief at issue.®
The second and third prongs are not disputed in this case. The
only issue is whether FOE neets the first prong of the Hunt test.

The district court focused on the i ssue of "nenbership" within
the first prong. The court found that FOE di d not have any nenbers
under the laws of the District of Colunbia and, as a result, did
not have any nenbers for purposes of constitutional standing.
While a corporation's failure to conply with state and interna
rules for identification of its nenbers mght be relevant to the
i ssue of whom the corporation represents, we do not believe this
defect shoul d overshadow the considerable activities of FOE with
and for those persons its officers and staff have consistently

consi dered to be nenbers.

4ld. at 473, 102 S.Ct. at 759 (quoting Sierra Club v. Mrton,
405 U. S. 727, 740, 92 S. Ct. 1361, 1368-69, 31 L.Ed.2d 636 (1972)).

°432 U.S. 333, 343, 97 S.C. 2434, 2441, 53 L.Ed.2d 383
(1977); Warth v. Seldin, 422 U S. 490, 511, 95 S. (. 2197, 2211-
12, 45 L. Ed. 2d 343 (1975).



In Sierra Association for Environnment v. Federal Energy
Regul atory  Conm ssi on, the Nnth GCrcuit held that an
organi zation's form under state |aw does not affect its federa
standing.® |In that case, the Sierra Association for Environnent
(SAFE) —a non-profit corporation organi zed under the |laws of the
State of Californi a—had been suspended and failed to take the steps
necessary to preserve its corporate status under California |aw
The Ninth Crcuit rejected the defendant's argunent that SAFE
| acked standi ng, stating:

SAFE' s ability under California |law as a suspended California

corporation to initiate suit would be relevant if this action

were under our diversity jurisdiction. But because this
action arises under federal |aw, SAFE had capacity to sue as
an unincorporated association, and any incapacity under

California law is accordingly irrelevant.’

The Suprenme Court in Hunt, while articulating the three-part
test for associational standing, elaborated on the "nenbership”
requi renent. In Hunt, the Washington State Apple Advertising
Comm ssion sought to establish standing to assert the economc
i nterests of Washi ngton apple growers and deal ers, nuch in the way
a non-governnental trade association could do.® Yet the Comm ssion
was a state agency created by state statute, not a trade
associ ation. The Comm ssion had no "nmenbers" under state | aw, and

participation of the apple growers and dealers in the Comm ssion

cane, not through voluntary contributions, but rather through

6744 F.2d 661 (9th Cir.1984).

I'd. at 662 (citations onitted).

8Hunt, 432 U.S. at 342-43, 97 S.C. at 2440-41.
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"mandat ory assessnents."?®
The Suprenme Court rejected the defendant's argunent that the
Comm ssion was precluded from establishing the requisites of
associ ational standing because it |lacked formal nenbership.
Rat her, the court performed a functional analysis to determ ne
whet her the nature of the relationship between the Comm ssion and
the relevant interests of the individual Washi ngton apple growers
and dealers satisfied the goals of the constitutional standing
requi renent. The Court found that the apple growers and deal ers
possessed "all the indicia of nenbership,” and that "the Comm ssion
represents the State's growers and deal ers and provi des the neans
by which they express their collective views and protect their
collective interests."' Thus, the Court concluded, "it woul d exalt
form over substance to differentiate between the Washington
Commi ssion and a traditional trade association” for purposes of
determining Article 11l standing.! The Suprene Court has
reiterated Hunt's t hree- part t est for associ at i onal or
represent ati onal standing. ?
Chevron has provided no cogent reason to limt the
acconpanying detailed analysis of the "nenbership" requirenent

within that test to the facts of Hunt. Every case can be limted

°l'd. at 345, 97 S.Ct. at 2442.
0] d. at 344-45, 97 S.Ct. at 2441-42.
Hd. at 345, 97 S.Ct. at 2442.
2l nternational Union, United Auto., Aerospace, & Agric.

| npl enment Workers v. Brock, 477 U S 274, 282, 106 S.Ct. 2523
2528-29, 91 L.Ed.2d 228 (1986).



toits facts and distinguished fromlater ones. In this case, the
policy underlying the decision in Hunt, as well as the decisions in
other circuits, supports holding that the "indicia of nmenbership"
test is the correct one to apply to determ ne whether a purported
corporation, despite the failure to neet state |aw requirenents,
has "nmenbers" whose interests it can represent in federal court.
As the Third Grcuit said in a recent case involving FOE, "[w e do
not accept this formalistic argunent because it lacks nerit. To
nmeet the requirenments of organi zational standi ng, Pl RGand FOCE need
only prove that their nenbers possess the "indicia of nenbership
in their organizations."®

The next step is to apply the Hunt "indicia of nenbership”
test. The Court in Hunt | ooked to who el ected the governing body
of the organi zati on and who financed its activities. The purported
menbers of FOE neet both these elenents. Additionally, the nenbers
have voluntarily associ ated thenselves with FOE, in contrast to the
apple growers who financed the Comm ssion through nmandatory
assessnents. The individuals testified in court that they were
menbers of FOE. FCOE has a clearly articulated and under st andabl e
menbership structure. This suit clearly is within FOE s centra
purpose, and thus within the scope of reasons that individuals
joined the organization. For all these reasons, FOE has
associ ational standing to represent its nenbers.

I11. Disposition

Bpublic Interest Research Group of New Jersey, Inc. v.
Magnesi um El ektron, Inc., 123 F.3d 111, 119 (3d Cr.1997).
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The district court initially decided that the individuals
"clearly would have constitutional standing to pursue this
action."' Wre we to review that decision, it wuld be de novo.®
Because that court nowhas a full trial record and is in a position
toreconsider, if it chooses, constitutional standing together with
any ot her i ssues reached, we | eave further decision to the court on
remand.

REVERSED and REMANDED

RHESA HAVKI NS BARKSDALE, Circuit Judge, dissenting:

Because FOE did not have the requisite individual nenbers in
order to qualify for associational standing, | respectfully
di ssent.

The central contention made by FOE, and t he one upon which the
majority relies, is that Hunt v. Washington State Apple Adver.
Commin, 432 U S 333, 97 S.O. 2434, 53 L.Ed.2d 383 (1977),
control s. But, Hunt concerned a state agency that was acting
simlar to a trade association; unlike FOE, it had no mechanismto
establish "nenbers" in the traditional sense. Faced with this, the
Suprene Court looked to the "indicia of nenbership" because
"[u] nder the circunstances presented here, it would exalt formover
substance to differentiate between the [state agency] and a
traditional trade association...." |d. at 345, 97 S.C. at 2442

(enphasi s added).

YFriends of the Earth, Inc., 900 F. Supp. at 76.

®Sierra Club, Lone Star Chapter v. Cedar Point Gl Co., 73
F.3d 546, 555 (5th G r.1996).



The mpjority expands Hunt to cover nonprofit corporations,
pointing to Sierra Ass'n for Environnent v. Federal Energy
Regul atory Commin, 744 F.2d 661 (9th G r.1984). However, that case
i nvol ved whether the plaintiff had the capacity to sue under
FED. R Qv.P. 17(b)(1); it has little or no bearing on whether the
laws regulating nonprofit corporate nenbership would affect
associ ational standing.

The other, non-binding, authority upon which the nmajority
relies is Public Interest Research G oup of New Jersey, Inc. V.
Magnesi um El ektron, Inc., 123 F.3d 111 (3d Cr.1997). The portion
of Magnesium Elektron that deals wth the expansion of Hunt is
relegated to two sentences and it does not address the issue
presented here: what role by-laws and state |aw should play in
determ ni ng nonprofit corporate nenbership; what the result should
be when, as here, procedures for nenbership are not established or
foll owed; and why Hunt should apply to such corporations.

There are sound reasons not to extend Hunt to nonprofit
corporations. In Hunt, the Court's extension of the associ ati onal
standing doctrine was from a trade association to a state agency
that had an established constituency through state enabling
| egi sl ati on. The Court st ated: "The only question presented,
therefore, is whether, on this record, the Conmm ssion's status as
a state agency, rather than a traditional voluntary nenbership
organi zation, precludes it from asserting the clains of the
Washi ngton apple growers and dealers who formits constituency."”

432 U.S. at 344, 97 S. . at 2442 (enphasis added).



This extension of "nenbership" from an association to a
certain type of state agency does not as a matter of logic or
policy, nmuch less law, continue on to a nonprofit corporation.
Associ ations are far nore | oosely organi zed and are not required to
follow certain formalities because they do not receive the nmany
benefits of corporate status. A nonprofit corporation, which has
a nethod for selecting its nenbers according to its by-laws and
state law, but which has failed to follow this nethod, should not
be entitled to associational standing with respect to persons who
are, therefore, non-nenbers, sinply because, in certain situations,
it may choose to assert these individuals' "indicia of nmenbership".
(This principle, of course, would not operate in reverse: an
action against an individual who is not a nenber of such a
corporation could not expose the corporation to Iliability.
Needl ess to say, limting liability is a primary reason for form ng
such a corporation, with procedures for determ ning who i s, and who
is not, a nenber.)

It is unnecessary to engage in the difficult, and sonmewhat
specul ative, application of the "indicia of nenbership" test when
a nonprofit corporation has, or at |east should have, a nethod with
which it canclearly, readily, and easily establish its nenbership.
The difficulties associated with this indiciatest are denonstrated
by the facts presented in this case. Two of FOE s "nenbers"” do not
appear to have joined until after the last lawsuit in this case was
filed. Another's nmenbership is founded on a surprise gift donation

on her behalf by another individual, five years prior to the
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| awsuit. Findi ng nenbershi p based upon these facts is troubl esone
and nobst unnecessary.

In response to the quite legitinmte concerns expressed by the
majority of elevating formover substance, | note the substanti al
constitutional requirenents underpinning this nore limted,
prudential view of associational standing. Limting Hunt is nore
than an exercise in formalism or |ine-draw ng; the "indicia of
menbershi p” test was a neans to allow an entity, with certain
menbership characteristics, to have standing when, under a
traditional view, it otherwi se could not. As stated, the sanme is
not true of a nonprofit corporation such as FCE.

Qobviously, the Article Il "case or controversy" requirenment
serves many sal utary purposes. Not the | east of these is ensuring,
as the mpjority notes, that a party has a stake in the outcong;
this avoids, anong other things, frivolous actions, unreasonable
refusals to settle, and proscribed advisory opinions. Extending
the "indicia of nenbership" test to cover persons who coul d—and
shoul d-have been nade nenbers by a nonprofit corporation pushes
associ ational standing to a point beyond the "case or controversy"
requi renents and relieves the plaintiff of sone of its Article |11
st andi ng burden.

For the foregoing reasons, | amof the viewthat the district
court held correctly that FOE |acked associational standing.

Accordingly, | respectfully dissent.
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