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Before JONES, and WENER, Circuit Judges, and FURGESON, District
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EDITH H JONES, G rcuit Judge:

Const ance Chai x | ndest sued Freenan Decorating, Inc. and
its Vice President of Sales and Admi nistration Larry Arnaudet
al l eging that she had been sexually harassed in violation of Title

VII. The district court granted Arnaudet’s notion to dismss for

District Judge of the Western District of Texas, sitting by
desi gnation



failure to state a claim against him under Fed. R Cv. P
12(b)(6). Later, the district court granted Freeman’s notion for
judgnent as a matter of law See Fed. R Cv. P. 56(c). Indest
appeal s both of these decisions.

As to Arnaudet, the aw affords Indest no Title VIl claim
agai nst a conpany enpl oyee. The nore challenging question is
whet her Freeman is entitled to judgnent as a nmatter of |[|aw
followng this year’s Suprene Court decisions concerning enployer
liability for sexual harassnment by a supervisor. See Faragher v.
City of Boca Raton, 118 S. Ct. 2275 (1998); Burlington Indus., Inc.
v. Ellerth, 118 S.C. 2257 (1998). W hold that, because Freenman
pronmptly and effectively responded to Indest’s equally pronpt
conplaint, vicarious liability is inappropriate. The judgnent is
affirmed.”

| . BACKGROUND

Freeman, a subsidiary of The Freeman Conpanies (“TFC’),
provi des services to convention sponsors and exhi bitors. Arnaudet
is a Freeman vice-president responsible for the conpany’s overal
sales strategy and related policies, procedures, and systens.
Addi tionally, he serves as the account executive for several nmajor
annual trade shows and is in charge of all Freeman enpl oyees who

work at the trade shows. Appellant |Indest was enpl oyed by Freeman

“Judges Wener and Furgeson concur in the judgnent only.
Judge Wener reserves the right to file a separate opinion at a
| at er date.



as an exhibitor services representative at one of its branch
offices in New Oleans. As of the tine this appeal was argued,
| ndest continued to work for Freeman.

| ndest worked at a convention lasting from Septenber 8
through 14, 1993, where Arnaudet was the Freeman executive in
charge. Four tinmes, Arnaudet made crude sexual comments and sexual
gestures to Indest while she was alone and in the presence of her
i mredi ate supervisor, Angie Richard, and her director, Dawn
D Maggi 0.! On Friday evening, Septenber 10, |ndest was speaking
with the director of sales and the national sales manager of the
New Ol eans office at a cocktail event when Arnaudet joined them
and nade anot her sexual coment to her. Indest objected and war ned
himthis was sexual harassnent. Arnaudet, incensed, ordered her
not to threaten a vice-president, profanely disparaged her
abilities as an enpl oyee, and said she nust prove herself to himby
working with himat a convention in Philadel phia. [Indest becane
agitated and started crying. She took off fromwork the next day
Wi th her supervisor’s approval. No further incidents of sexua
harassnent occurred after this episode.

On Septenber 13, Indest reported all of the incidents to
Dawn Di Maggio, as well as to the branch office manager, Steve

Hagstette. Hagstette infornmed Dan Canp, TFC s hunman resources

. Indest’s EEOC conplaint lists four separate
remar ks/ gestures in addition to the confrontation at the cocktai
event .



director in its Dallas corporate office. | ndest was urged to
contact Canp, and she spoke with himby tel ephone on Septenber 20.
Pursuant to Freeman’ s sexual harassnent policy, Canp investigated
the conplaint, interviewing witnesses to the incidents, Indest’s
supervi sors, and Arnaudet. Canp advised TFC s president and
chai rman, Don Freeman, of the conplaints of Indest and of another
incident that had occurred approximately six nonths earlier
i nvol vi ng Arnaudet and anot her fenmal e enpl oyee (identified as “Jane
Doe”) .

Freeman issued a verbal and witten reprimand to
Arnaudet, and Canp informed Indest of this reprimand in a
conversation that took place on or about October 11. In that
conversation, Canp also infornmed Indest that Arnaudet would
apol ogi ze to her (an idea which Indest rejected), and asked | ndest
for suggestions for how to discipline Arnaudet. |Indest said she
w shed to | eave the disciplining of Arnaudet up to the conpany.

On Cctober 14, Canp received a letter from Indest,
revealing her intention to file an EEOC charge because she feared
retaliation. Indest al so expressed concern for retaliation when
Canp called her to ask about the letter. On Novenber 2, TFC sent
Suzanne Bragg, a human resources enpl oyee, to reassure | ndest that
there would be no retaliation. Canp flewto New Oleans to visit
| ndest a week |ater. He informed her that Arnaudet would be
suspended w t hout pay for seven days and woul d be prohibited from
attending the annual mnanagenent and sales neeting that he had
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historically organized and conducted. Canp prom sed that |ndest
woul d never again have to work at any trade shows where Arnaudet
was present; he expressly guaranteed that her conplaint would
neither jeopardize her job nor inhibit her ability to advance
within the conpany; and he told her the conpany woul d pay for any
counsel i ng she m ght need.

To denonstrate the conpany’s concern about the incident
at the highest level, Freeman personally confirmed Arnaudet’s
disciplinary action in witing on Novenber 15, in a letter that
stated in part: “[ The conpany is] particularly concerned that there
never be any discrimnatory action taken against Connie |Indest in
retaliation [for] her conplaint. It is vitally inportant that
there be no future instances of sexual harassnent of our enpl oyees
by you.” Freeman al so advi sed an executive commttee, conposed of
Arnaudet’s contenporaries and superiors, of Arnaudet’s conduct and
resul ti ng puni shnent.

I ndest has received periodic pay raises since the
i ncident, and she concedes that Arnaudet has not further harassed
her. She does not allege that Arnaudet has subsequently harassed
any ot her enpl oyee.

As a result of the episode, Indest states she has
suffered the recurrence of an obsessive-conpul sive disorder called
trichotillomania (hair-pulling), anxiety, and sl eeplessness, and
has sought and received counseling. Indest filed an EEOC charge of
sex discrimnation and harassnent. After receiving a right-to-sue
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letter, she sued Freeman and Arnaudet. The district court
di sm ssed her clains against Arnaudet because he cannot be sued
individually or in his official capacity under Title VII. The
court granted judgnent as a matter of |aw to Freeman, hol ding that
whet her or not Arnaudet was a supervi sor and regardl ess whet her his
actions could be ternmed quid pro quo? or hostil e environnent? sexual
harassnent, the conpany took pronpt renedial action that absol ved

it of liability. Indest appeal ed, and the EECC has fil ed an am cus

brief.
1. STANDARD OF REVI EW
A district court’s ruling on a Fed. R Cv. P. 12(b)(6)
nmotion to dismss is reviewed de novo. Barrientos v. Reliance

Standard Life Ins. Co., 911 F.2d. 1115, 1116 (5th G r. 1990).
Addi tionally, “[w e nust accept all well-pleaded facts as true, and
we viewthemin the Iight nost favorable to the plaintiff. W may
not | ook beyond the pleadings. A dismssal will not be affirned
if the allegations support relief on any possible theory.” G nel
v. Connick, 15 F.3d 1338, 1341 (5th Cr. 1994).

The grant of summary judgnent is reviewed de novo,
applying the sane standards as the district court. Duffy wv.

Leading Edge Prods., Inc., 44 F.3d 308, 312 (5th GCr. 1995).

2 See, e.g., Wbb v. Cardiothoratic Assocs. of North Tx., 139
F.3d 532, 539-40 (5th Cr. 1998).

3 See, e.g., Jones v. Flagship Int’'l, 793 F.2d 714, 719-21
(5th Gr. 1986).



Summary judgnent is proper when there is no genuine issue of
material fact and the noving party is entitled to judgnent as a
matter of |aw See Fed. R Cv. P. 56(c). The novant nust
“denonstrate the absence of a genuine issue of material fact.”
Cel otex Corp. v. Catrett, 477 U. S. 317, 323, 106 S.C. 2548, 2553
(1986). If the novant does so, “the nonnovant nust go beyond the
pl eadi ngs and designate specific facts showng that there is a
genui ne issue for trial.” Little v. Liquid Air Corp., 37 F.3d
1069, 1075 (5th Gr. 1994). Evidence is viewed in the |ight nost
favorable to the nonnoving party. See Duffy, 44 F.3d at 312.
[11. ANALYSI S

A I ndi vidual Liability Under Title VII.

Arnaudet sought dism ssal for failure to state a claim
agai nst him pursuant to Fed. R Cv. P. 12(b)(6). The district
court applied settled Fifth CGrcuit law in holding that enpl oyees
may not be sued for damages in their individual capacities. The
court also reasoned that it would be redundant for |Indest to sue
both Arnaudet in his official capacity and Freenman, because Freeman
woul d bear responsibility for theliability of either party through
Title VII"s incorporation of the principle of vicarious liability.

Title VIl of the CGvil R ghts Act of 1964 nmkes it “an
unl awf ul enpl oynent practice for an enployer . . . to discrimnate
agai nst any individual wth respect to his conpensation, terns,

conditions, or privileges of enploynent, because of such



individual’'s . . . sex.” 42 U S.C 8§ 2000e-2(a)(1l). Wile Title
VII defines the term enployer to include “any agent” of an
enployer, id. 8 2000e(b), this circuit does not interpret the
statute as inposing individual liability for such a claim See
Pfau v. Reed, 125 F.3d 927, 935-36 (5th Cr. 1997).% Congress’s
purpose in extending the definition of an enpl oyer to enconpass an
agent in Section 2000e(b) was sinply to incorporate respondeat
superior liability into Title VII. Gant v. Lone Star Co., 21 F. 3d
649, 652 (5th Cr. 1994); see also Mller v. Maxwell's Int'l Inc.,
991 F.2d 583, 587 (9th Cr. 1993). Thus, a Title VIl suit against
an enployee is actually a suit against the corporation.

This court has al so concluded that “outside of an action
agai nst an officer personally, a plaintiff does not have an action
agai nst both the corporation and its officer in an official
capacity.” Sins v. Jefferson Downs Racing Assoc., Inc., 778 F.2d

1068, 1081 (5th Gr. 1985) (suit brought under 42 U S.C. § 1983).

4 See also Wathen v. General Elect. Co., 115 F.3d 400, 404
(6th Cr. 1997) (noting that a majority of the circuits considering
suits against the agent of an enployer “have held that an
enpl oyee/ supervi sor, who does not otherwise qualify as an
“enpl oyer,’ cannot be held individually |iable under Title VII and
simlar statutory schenes”); Gant v. Lone Star Co., 21 F.3d 649,
651 (5th Cr. 1994). (“We have refused to inpose liability for
backpay on individual public enployees. [The plaintiff] offers no
per suasi ve argunent why Congress woul d not have i ntended to protect
private enpl oyees, as well, fromindividual title VII liability.”);
Harvey v. Blake, 913 F.2d 226, 227 (5th Cr. 1990) (holding that
the doctrine of qualified immunity does not protect a governnent
official who is sued in an official capacity under Title VII
because Title VII does not inpose personal liability).
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Here, the district court dism ssed Arnaudet as a defendant based on
the logic of Sinms and an Eastern District of Louisiana case, Allen
v. Tulane Univ., No. CV.A 92-4070, 1993 W 459949 (E. D. La. Nov.
2, 1993), which specifically found that the “Plaintiff is not
entitled to maintain an action against both a corporation and its
agent in an official capacity [in a Title VII action] because
effectively the corporation could be held liable twce for the sane
act.” Allen, 1993 W 4569949, at *4.° W agree that in accordance
wth Sins, a party nmay not maintain a suit agai nst both an enpl oyer
and its agent under Title VII.

B. Enpl oyer Liability for the Acts of Enpl oyees Under
Title VII.

The district court held that | ndest had the burden of

proving that Freeman knew or should have known of the alleged

> Aside fromthe instant case and Al len, several other cases
inthe Eastern District of Louisiana have di sm ssed cl ai ns agai nst
supervisors in their official capacities when the plaintiff also
sued the corporation under Title VII. See Davillier v. State
t hrough Dep’t. of Health and Hosps., No.CIV.A 96-4169, 1997 W
276091, at *1 (E.D. La., My 22, 1997); Qubre v. Entergy
Qperations, Inc., No.C V. A 95-3168, 1996 W. 28508, at *2 (E.D. La.
Jan. 22, 1996), aff’d, 102 F.3d 551 (5th Cr. 1996) (per curianm
rev’'d on other grounds, 118 S.Ct. 838 (1998); M nshewv. Brown, No.
95- 2507, 1996 W. 3916, at *2 (E.D. La. Jan. 4, 1996). But see
Dougl as v. DynMcDernott Petrol eum Operations Co., No.ClV. A
95-1967, 1996 W. 365671, at *4 (E.D. La. July 2, 1996) (permtting
suit against both supervisor and conpany in a Title VII suit
despite objections raised by the defendants), rev'd on other
grounds, 144 F.3d 364 (5th Gr. 1998).
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harassnment and failed to take pronpt renedial action.® Based on
Freeman’s pronpt, humliating punishnment of Arnaudet, i ncluding
verbal and witten reprimnds, suspension w thout pay for a week,
and bani shnent from his own sales neeting, and based upon the
conplete cessation of harassnent following this incident, the
district court concluded that Freeman’s actions were sufficiently
swift and effective to preclude corporate vicarious liability for
Arnaudet’s conduct.

Before this year’s trilogy of Suprenme Court Title VI
cases appeared, Indest and the EEOC advocated inposing strict
liability on Freeman by arguing that the “defense” of pronpt
remedi al action does not apply in two situations: 1) when a
plaintiff alleges a quid pro quo claimarising fromthe actions of
a supervisor or other manager who relies on delegated authority,
and 2) when the all eged harasser in a hostile work environnent case
is a supervisor or manager who used actual or apparent authority,
or was nerely aided by the existence of an agency relationship, in

comm tting the harassnent.

6 The district court relied upon Sinms v. Brown & Root | ndus.
Servs., Inc., 889 F. Supp. 920 (WD. La. 1995), aff’'d, 78 F.3d 581
(5th Gr. 1996), which held that a plaintiff nust prove the | ack of
pronpt and renedial action to nmaintain either a hostile work
environnent or quid pro quo sexual harassnent claim See id. at
925. The Sins decision also stated that this element nust be
proved even when t he al | eged harasser is the enpl oyee’ s supervi sor.
See id. at 927. This court affirnmed Sinms in an unpublished
opi nion, which, according to our court’s policy, is not a
precedenti al deci sion.
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The recent Suprene Court decisions guide our analysis.
They shed light on what constitutes an actionable claim for a
sexual ly hostile working environnent. See Oncale v. Sundowner
O fshore Servs., Inc., US|, 118 S.Ct. 998 (1998). They
resolve the circuit split over the standard of enployer liability
for sexual harassnent perpetrated by a supervisor. See Faragher,
118 S. . 2275; Ellerth, 118 S .. 2257. And they reaffirmthat
Meritor’s rejection of automatic liability for enpl oyers, although
nmodi fied, remains a fundanental |limt on Title VII liability.
Faragher, 118 S. Ct. at 2285-86; Ellerth, 118 S.C. at 2268-70.

In Oncale, the Court principally decided that Title VI
applies to clains of sane-sex harassnent. But the Court also
enphasi zed that Title VII is not a general civility code for the
Ameri can wor kpl ace:

We have always regarded that requirenent [of

objectively offensive, severe and pervasive

conduct] as crucial, and as sufficient to

ensure that courts and juries do not m stake

ordinary socializing in the workplace -- such

as male-on-nale horseplay or intersexua

flirtation -- for discrimnatory “conditions

of enpl oynent.”

Common sense, and an appropriate sensitivity

to social context, wll enable courts and

juries to distinguish between sinple teasing

or roughhousi ng anong nenbers of the sanme sex,

and conduct which a reasonable person in the

plaintiff’s position wuld find severely
hostil e or abusive.
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Oncale, 118 S .. at 1003. I n Faragher, the Court concluded a
di scussion of +the demanding standards for a sexual hostile
envi ronnent claimby stating:

W have made it clear that conduct nust be

extrene to anount to a change in the terns and

condi tions of enploynent, and the courts of

appeal s have heeded this view
118 S. Ct. at 2284. Faragher cited approvingly a Fifth Grcuit case
in which the utterance of an offensive ethnic or racial slur did
not sufficiently alter the terns and conditions of enploynent to
violate Title VII. Id. at 2283 (citing Rogers v. EEOC, 454 F.2d
234, 238 (5th CGr. 1971)). Faragher repeated the holding in
Harris’ that:

in order to be actionabl e under the statute, a

sexual Iy objectional environnment nust be both

objectively and subjectively offensive, one

that a reasonabl e person would find hostile or
abusive, and one that the victimdid in fact

perceive to be so. W directed courts to
determ ne whet her an envi r onnent IS
sufficiently abusive by “looking at all the
circunstances,” including the “frequency of
the discrimnatory conduct; its severity;

whether it is physically threatening or
humliating, or a nere offense utterance; and
whet her it unreasonably interferes with an
enpl oyee’ s wor k perfornmance.”

Faragher, 118 S.Ct. at 2283 (citations omtted) Finally, Ellerth
under scored that:

For any sexual harassnent [apart from a
tangi bl e adverse] enploynent decision to be

" Harris v. Forklift Sys., Inc., 510 U S. 17, 21-22, 114
S.Ct. 367, 370-71 (1993).
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acti onabl e, however, the conduct nust be
severe or pervasive.

Ellerth, 118 U S. 22665.

Taken together, these cases hold that sexual harassnent
whi ch does not cul m nate in an adverse enpl oynent deci sion nust, to
create a hostile work environnent, be severe or pervasive.
I ncidental, occasional or nerely playful sexual utterances wl|
rarely poison the enployee’s working conditions to the extent
demanded for liability. Di scourtesy or rudeness, “offhand comrents
and isolated incidents (unless extrenely serious) will not anount

to discrimnatory changes in terns and conditions of
enpl oynent .’ ” Faragher, 118 S. . at 2283. Al of the sexual
hostile environnment cases decided by the Suprenme Court have
involved patterns or allegations of extensive, |onglasting,
unredressed, and wuninhibited sexual threats or conduct that
perneated the plaintiffs’ work environnent. See, e.g., Faragher,
118 S. &t 2275; Ellerth, 118 S. C. 2257; Oncale, 118 S. C. 998;
Harris 510 U.S. 17, 114 S. C. 367 (1993); Meritor Sav. Bank, FSBv.
Vinson 477 U. S. 57, 106 S.C. 2399 (1986). The extrene facts
recited in those cases highlight the intensity of the objectionable

conduct that nust be present in order to constitute an actionable

hostile environnent claim?

8 \What constitutes an actionable claimfor a sexual hostile
working environment is a fact-sensitive determ nation, but the
Suprene Court’s decisions strongly suggest that such allegations
are not invariably to be resolved by the jury. According to the
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In light of this demanding standard, it is difficult to
conclude that the conduct to which Indest was briefly subjected
created a sexually abusive overall working environnment. This is
not to say that Arnaudet behaved |i ke a gentleman or a responsible
conpany officer. On the contrary, his crude remarks and inplied
threat deserved censure. As far as the entire context of Indest’s
enpl oynent with Freeman 1is concerned, however, Arnaudet’s
m sbehavi or was nei ther severe nor pervasive. She only conpl ai ned
about working with him on one occasion. Hi s vul gar remarks and
i nnuendos (about his own anatony) were no nore offensive than
sexual jokes regularly told on major network tel evision prograns.
Significantly, Arnaudet never touched Indest. Hs “threat” to
| ndest to “prove herself to hinf was far nore anbi guous than those
uttered in Ellerth.® Not only was it hollow, because |ndest knew
and invoked the conpany policy against sexual harassnent, but it

invited the conpany’s imedi ate reprisal upon Arnaudet hinself.

Court, this claimis undergirded by requirenents of severity and
pervasi veness, viewed in the plaintiff’s entire enpl oynent context
froman objective standpoint. Cases will vary widely, as there is
a conti nuum of sexual |l y-categorized behavior ranging fromthe use
of dimnutives like “sweetie-pie” on one extrene to physical
assault on the other, and the conmm ngling of particular conduct,
wor ds and wor ki ng environnents may forma conplex stew. But cl ains
of non-severe, non-pervasive harassnent are excluded from Title
VII. Motions for judgnent as a matter of |law can police the
baseline for hostile environnent clains.

 Ellerth, 118 S.Ct. at 2262 (noting that supervisor told
enpl oyee that he could nake her |life at the conpany “very hard or
very easy”).
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VWhether Indest was subjected to a sexually hostile

wor ki ng environnment mght be a close question on this sunmary

judgnent record, but it is a question that we do not need to

addr ess, because there is another basis on which Indest’s claim

falls short. | ndest cannot establish a basis for Freeman's

liability as her enployer. The Supreme Court’s decisions in

Ell erth and Faragher articul ate and recapitul ate sone, but not all,
standards for enployer liability. First, the cases distinguish
bet ween supervisory conduct that “culmnates in a tangible
enpl oynent action, such as discharge, denotion, or undesirable
reassi gnment,” and hostil e environnment conduct which does not have
this effect. Ellerth, 118 S. C. 2270. Wen the harassnent
resulted in a tangible adverse enploynent decision, it s
actionable under Title VII because it has ipso facto changed the
terms and conditions of the plaintiff’s work. See id. This case
i nvol ved only al |l eged hostil e environnment conduct under the Court’s
new di stinction.

Second, the Court articulated a test of liability:

An enpl oyer is subject to vicarious liability

to a victimzed enployee for an actionable

hostile environnment created by a supervisor

: When no tangible enploynent action is

taken, a defending enployer may raise an

affirmative defense to liability or damages,

subject to proof by a preponderance of the

evi dence. The defense conprises two necessary

elements: (a) that the enployer exercised

reasonable care to prevent and correct

pronmptly any sexually harassi ng behavi or, and
(b) that the plaintiff enployee unreasonably

15



failed to take advantage of any preventative

or corrective opportunities provided by the

enpl oyer or to avoid harmotherwise. . . . No

affirmati ve defense is available, however,

when t he supervisor’s harassnment cul mnates in

a tangible enploynent action, such as

di schar ge, denoti on, or undesi rabl e

reassi gnment.

ld. (citation omtted).

Further, in Faragher, the Court approved the “nyriad
cases” in which |ower courts have held enpl oyers |iable where the
enpl oyer, or its high-level officials, had actual know edge of
harassi ng action by subordi nates or co-workers and did nothing to
stop it. 118 S.Ct. at 2284. The Court also reaffirned the cases
that inpose liability on the enpl oyer for negligence, where it knew
of should have known of sexual harassnent by an enpl oyee’ s co-
workers and failed to stop it. See id. at 2285. The Court
explained that liability nay be fastened on an enployer for the
acts of its official who is “indisputably within that class .
who may be treated as the organi zation’s proxy,” |ike the corporate
president in Harris. Faragher, 118 S.C. at 2284. Wile Ellerth
and Faragher do not delineate the difference between a supervisor
and co-worker of the plaintiff enpl oyee, they state that vicarious
liability wll result from the conduct of “a supervisor wth

i mredi ate (or successively higher) authority over the enployee.”

Faragher, 118 S.C. at 2293; Ellerth, 118 S.C. at 2270.1°

10 Freeman states that Arnaudet was not, as a matter of | aw,
| ndest’ s supervisor, because Indest reported to and received
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Ellerth and Faragher do not, however, directly speak to
the circunstances before us, a case in which the plaintiff quickly
resorted to Freeman’ s policy and gri evance procedure agai nst sexual
harassnment, and the enployer took pronpt renedial action. The
Suprene Court cases both involve conplaints of |[|ongstanding
supervi sor m sbehavi or, and the plaintiffs either never utilized or
claimed not to be aware of the conpany policies. But for purposes
of inposing vicarious liability, a case presenting only an
i nci pient hostile environnent corrected by pronpt renedi al action
shoul d be distinct froma case in which a conpany was never called
upon to react to a supervisor’s protracted or extrenely severe acts
that created a hostile environnent. Although the Ellerth/Faragher
standard, which inposes vicarious liability subject to an
enpl oyer’s two-prong affirmative defense, does not control, it
informs the principles determnative of this case.

First, when a plaintiff pronptly conplains about a
supervisor’s inappropriate sexual actions, she can thwart the
creation of a hostile work environnent. To the extent redress is
sought, is justified, and is adequately provided by the conpany,
the conpl ai ned-of incidents will not |ikely have becone severe or
pervasive enough to create an actionable Title VII claim Thi s

result effectuates the purpose of Title VI, which cannot guarantee

enpl oyee evaluations directly from other conpany personnel.
Because this point was not briefed, we do not consider it.
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civility in the American workplace but, at its best, inspires
prophyl actic neasures to deter unwanted sexual harassnent. By

pronmptly i nvoking a conpany’s grievance procedure, a plaintiff has

received the benefit Title VII was neant to confer. |In such cases,
an actionable hostile environnent claimwll rarely if ever have
mat ur ed.

Second, the conpany’s swift response to the plaintiff’s
conpl aint should have consequences for its vicarious liability
exposure precisely because the conpany forestalled the creation of
a hostile environnent. In cases like Ellerth, by contrast, the
plaintiff’s failure or delay ininvoking anti-harassnment procedures
may suggest that a conpany |acked vigilance or determ nation to
enforce themor that it appeared to turn a blind eye toward sexual
harassnment. The Ell erth/Faragher test nore cautiously exenpts an
enpl oyer fromliability inthe latter situation than is appropriate
when a conpany has pronptly reacted to a harassnent claim and
averted further distress.

A third, nmore fundanent al reason also justifies
di stinguishing the Ellerth/ Faragher test fromthe case before us.
The Suprene Court felt obliged to square its newlimted vicarious

liability standard “with Meritor’s holding that an enpl oyer is not

‘“automatically’ |iable for harassnent by a supervi sor who creates”
a sexually hostile working environnment. Faragher, 118 S. Ct. at
2278. Meritor rejected inposing strict Title VII liability on
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enpl oyers for such clains. 477 U.S. at 72, 106 S.Ct. at 2408
Meritor was left in place in the Court’s recent cases because of
stare decisis and because, as the Court noted, Congress
conspicuously left Meritor intact even as it nodified ot her aspects
of Title VIl lawin 1991. Mbost inportant, the Court acknow edged
that Meritor furthers the twin deterrent and conpensatory ains of
Title VII. As Faragher put it:

It would therefore inplenent clear statutory

policy and conplenent the Governnent’s Title

VI enforcenent efforts to recognize the

enployer’s affirmative obligation to prevent

violations and give credit here to enployers

who nmake reasonabl e efforts to discharge their

duty. Indeed, a theory of vicarious liability

for m suse of supervisory power would be at

odds with the statutory policy if it failed to

provi de enpl oyers with sone such incentive.
118 S.Ct. at 2292.

| nposing vicarious liability on an enployer for a
supervisor’s “hostile environnment” actions despite its swft and
appropriate renedi al response to the victinm s conplaint would thus
undermne not only Meritor but Title VII's deterrent policy.
Vicarious liability would anmount to strict liability even though
the plaintiff had suffered neither a severe and pervasi ve change in
her working conditions nor any adverse enploynent action. A
holding of wvicarious Iliability would conflict wth cases,
specifically approved by the Court, in which an enployer’s

liability for co-worker sexual harassnent is governed by a

negl i gence standard, and the enployer is liable only if it knew or

19



shoul d have known and failed to take proper renedial steps. See
Faragher, 118 S.Ct. at 2285-86. A standard inposing vicarious
liability notw thstanding the enployer’s having nipped a hostile
environnent in the bud would also conflict with the prem se of
El l ert h/ Faragher, founded in agency l|law, that a supervisor who
creates a hostile environnent is aided by his agency status with
the enployer in doing so. See Faragher, 118 S. Ct. 2285, 2290.
Where the conpany, on hearing a plaintiff’s conplaint about
i nappropriate sexual behavior, noves pronptly to investigate and
stop the harassnent, it eradicates any senbl ance of authority the
harasser m ght ot herw se have possessed. !!

Finally, Faragher’s discussion of the avoi dabl e
consequences doctrine and an enployee’s duty to mtigate danmages
supports relieving the enployer from liability in circunstances
i ke those before us. Faragher explains the rel evance of these
concepts whil e di scussing the prong of the affirmative defense that
requi res an enpl oyer to prove the enpl oyee’s “unreasonabl e” failure
to take advantage of conpany policies to avoid sexual harassnent:

|f the victim could have avoided harm no

liability shoul d be found agai nst the enpl oyer

who had taken reasonable care, and if damages
coul d reasonably have been mtigated no award

11 Faragher enphasi zed that agency | aw principles furnish no
nmore than a starting point in analysis of Title VII enployer
liability. 118 S.C. at 2290 & n.3. Wile the Court goes on to
bal ance vicarious liability wth the enployer’s affirmative defense
on the facts before it, we do not believe agency |aw inplies
vicarious liability in the present case.
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against a |iable enployer should reward a

plaintiff for what her own efforts could have

avoi ded.

ld. at 2292. Faragher inplies that a plaintiff should not wait as
long as it usually takes for a sexual ly hostil e working environnent
to devel op when the conpany has an effective grievance nechani sm
If the plaintiff conplains pronptly, the then-incidental
m sbehavior can be stymed before it erupts into a hostile
environment, and no actionable Title VII violation wll have
occurred.

Appl yi ng t he foregoi ng anal ysis to I ndest’s case, we hold
that because she pronptly conplained of Arnaudet’s harassing
conduct, and because the conpany pronptly responded, disciplined
Arnaudet appropriately and stopped the harassnment, the district
court properly granted judgnent as a matter of law to Freenman.
Even if a hostile work environnent claimhad been stated, which is
dubi ous, Freeman’s pronpt renedial response relieves it of Title

VII vicarious liability.

C. Enmpl oyer Liability for Failing to Prevent Sexua
Har assnment

In a final effort to find a genuine issue of naterial
fact, Indest and EEOCC assert that Title VII liability my be
i nposed on Freenman because of its i nadequate discipline of Arnaudet
after a previous conplaint involving another Freeman enpl oyee,

“Jane Doe.” There is insufficient evidence in the record, however,
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fromwhich the details of the Jane Doe incident can be ascertai ned

or conpared with this case. W find no nerit in these contentions.
CONCLUSI ON

For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED

WENER, Circuit Judge, Specially Concurring:

Like ny able colleague, Judge Jones, | would affirm the
district <court’s dismssal of Indest’s claim against her
supervi sor, Arnaudet, pursuant to Rule 12(b)(6). And |ike Judge
Jones, | would also affirmthe court’s dism ssal of Indest’s clains
agai nst Freeman by granting its notion for a judgnent as a matter
of law (j.ml.), albeit I wuld do so —as would Judge Jones —
for reasons ot her than those given by the district court. But, as

| would affirm the district court’s j.ml. for significantly
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different reasons than those advanced by Judge Jones, | wite
separatel y. ?

In short, | cannot agree with Judge Jones’s conclusion that
the Suprenme Court’s remarkably straightforward and perfectly

consistent twin opinions in Burlington Industries, Inc. v. Ellerth?3

and Faragher v. Gty of Boca Raton! do not control the present case

——and, indeed, all cases in which the plaintiff seeks to hold his
enpl oyer vicariously liable for a supervisor’s sexual harassnent.
As | read them the Court’s two opinions together set forth a
conprehensive framework for determ ning when an enployer can be
hel d vicariously |liable for sexual harassnment by a supervisor —a

framework into which the instant case fits confortably.

Under the Ell erth/Faragher rubric, an enployer is vicariously

liable for a supervisor’s actionable hostile environnent?!® sexua

12 Because Judge Ferguson concurs only in the judgnent of this
case W thout concurring in Judge Jones’s opinion or mne, neither
enjoys a quorum and thus neither witing constitutes precedent in
this CGrcuit.

13 118 S. C. 2257 (1998).
14 118 S. Ct. 2275 (1998).
15 Al t hough the Court in Ellerth notes that the terns “hostile

environnent” and “quid pro quo” had taken on a significance beyond
their utility in the wake of its opinionin Meritor Savings Bank v.
Vi nson, 477 U. S. 57 (1986), the Court instructs that henceforth
those ternms’ only utility will be to mark a useful boundary between
supervi sor sexual harassnent cases involving “tangi bl e enpl oynent
actions” against the victim(quid pro quo), see infra note 19, and
those in which the actionable conduct fails to produce a tangible
enpl oynent action (hostile work environnent). Ellerth, 118 S. C
at 2264- 65.
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harassnment of an enployee unless the enployer can prove both
el emrents of the one and only affirmative defense now permtted by
the Court. Those essential elenents are defined by the Court as:

(a) the enpl oyer exercised reasonable care to

prevent and correct pronptly any sexually

harassi ng behavior, and (b) the enployee []

unreasonably failed to take advantage of any

preventive or corrective opportunities

provided by the enployer or to avoid harm

ot her wi se. ¢
As it is undisputed that Freeman cannot satisfy the second el enent
of this defense — that |Indest wunreasonably failed to take
advant age of any preventive or corrective opportunities provided by
the enpl oyer or to avoid harmotherwi se —Freeman is vicariously
liable to Indest; unless, of course, Indest cannot prove that the
conduct of the supervisor, Arnaudet, was “sufficiently severe or

pervasive”!” to constitute “actionable” sexual harassnent of the

hostil e work environnent kind. For, if Arnaudet’s conduct does not

rise to the level of actionable sexual harassnent, |ndest cannot
recover from Freeman in agency.

As | conclude that Arnaudet’s conduct was neither severe nor
pervasive, | would affirmthe district court for Indest’s failure
to denonstrate that Arnaudet’s behavior constituted actionable

sexual harassnent in the first place. Such a result is conpelled

16 Faragher, 118 S. C. at 2292; Ellerth, 118 S. . at 2270.
e Ellerth, 118 S. C. at 2264.
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in this hostile work environnment case (no tangible enploynent
action), because, in such a case, proving the supervisor’s conduct
was “severe or pervasive”, i.e., “actionable” harassnent, is the
threshold for recovery froman enpl oyer on a theory of vicarious
liability. | amconvinced, however, that in light of Ellerth and
Faragher, we cannot affirm the district court’s rejection of
I ndest’ s claimsolely on the basis of Freeman’s pronpt and adequat e
response to Indest’s report of Arnaudet’s inappropriate behavior
(as woul d Judge Jones, w thout any nention what soever of the second
el emrent of the sole affirmative defense now avail able). G ven that
(1) Judge Jones has conceded arguendo that the harassnent produced
a “severe or pervasive’” work place, and (2) the undi sputed facts of
the case denonstrate that Indest quickly reported Arnuadet’s
behavi or, thereby defeating the only affirmative defense
potentially available to Freeman, Judge Jones’s exoneration of
Freeman’s vicarious liability on but one el enent of the Court’s new
and exclusive two-elenent, conjunctive defense cannot survive

scrutiny under Ellerth/Faragher.

l.
Facts, Proceedings, and Standard of Review

As | take no issue with Judge Jones’s rendition of the facts,
procedural history, standard of proof, or standard of review, I
touch on those matters only briefly, for focus and enphasis.
First, nothing in the record or in the appellate briefs of the

parties reflects any business or personal interaction between
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Arnaudet and Indest prior to the New Oleans convention of
Septenber 8-14, 1993, at which the putative harassnent is alleged
to have transpired. Second, the harassnent that |ndest alleged
consisted solely of five sexual comments or gestures, and did not
culmnate in a tangible enploynent action. Third, Arnaudet’s
behavi or was reported to Freeman by I ndest alnost instantly, even
before she |l eft the convention to return hone. Fourth, there is no
di sagreenent with the characterization of Arnaudet as a m d-| evel
supervisor: As Vice President of Sales and Adm nistration and, in
particul ar, as the Freeman executive in charge of the New Ol eans
convention, Arnaudet was in a position to affect significantly the
conditions of Indest’s enploynent.®® Finally, the scant evidence
in the record of the only prior incident of purported sexual
harassnment by Arnaudet of a “Jane Doe” enployee of Freeman is
insufficient to support an allegation that Freeman (1) knew or
shoul d have known that Arnaudet had previously harassed another
enpl oyee, and (2) failed to prevent a recurrence.
.
Enpl oyer’s Vicarious Liability for
Actionabl e Sexual Harassnent by a Supervisor
Last term the Suprene Court decided four cases that together

reshape, or at a mninum substantially clarify, the |andscape of

18 See Faragher, 118 S. C. at 2293 (“An enployer is subject to
vicarious liability for an actionable hostile environnent created
by a supervisor with inmediate (or successively higher) authority
over the enployee.”) (enphasis added); Ellerth, 118 S. C. at 2270
(sane).
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sexual harassnment law. ® Mst significantly for our purposes, two
of those cases —Ellerth and Faragher —— address the burgeoning
i ssue of the enployer’s vicarious liability under Title VIl for the
sexual harassnent of an enployee by a supervisor. Because |

respectfully but strenuously differ with Judge Jones as to the

meani ng, scope, and i nport of these tandemopi nions, | discuss them
in sonme detail. First, however, because | failed to file ny
separate opinion contenporaneously with hers, | briefly recount

Judge Jones’s position.

A. Judge Jones’s Anal ysis

Judge Jones’s opinion (1) assunes arguendo that the alleged
harassnment at issue in this case was “sufficiently severe or
pervasive”?® to constitute actionable sexual harassnment? — an
assunption to which | shall return; and (2) concludes that the

El | ert h/ Faragher teachings do not dictate the result of the present

19 See id. at 2293-94 (holding city vicariously liable as
enpl oyer for harassnent of |ifeguard by her supervisor because city
failed to exerci se reasonabl e care to prevent harassi ng behavior);
Ellerth, 118 S. C. at 2270 (holding enployee could state claim
agai nst enployer although she had suffered no adverse job
consequences as a result of alleged sexual harassnent by
supervisor); Gebser v. Lago Vista Ind. Sch. Dist., 118 S. C. 1989,
1999- 2000 (1998) (holding school was not vicariously |iable under
Title | X for teacher’s sexual harassnent of student when school had
no notice of harassnent); Oncale v. Sundowner O fshore Servs.
Inc., 118 S. C. 998, 1003 (1998) (holding sane-sex harassnent is
actionabl e).

20 Ellerth, 118 S. . at 2264.

21 | ndest v. Freeman Decorating, Inc., 164 F. 3d 258, 263-64 (5th
Cr. 1998) (Jones, J.) [hereafter, Jones Op.].
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appeal .22 Judge Jones bases this conclusion on her belief that
Ellerth and Faragher are factual |y di stingui shable fromthe instant

case because “both involve conplaints of |ongstanding supervisor

m sbehavior, and the plaintiffs either never utilized or clained
not to be aware of conpany policies,” whereas Ms. |ndest quickly
resorted to Freeman’s sexual harassnent grievance procedure and
Freeman pronptly took renedial action that prevented Arnaudet’s
short-lived harassnent of I|ndest fromcontinuing long term? To
di stingui sh and cordon off Indest’s brief but presuned “severe or
pervasi ve” harassnent experience so as to renove her case fromthe

purview of Ellerth/Faragher, Judge Jones has coined the phrase

“incipient hostile environment.”?* As shall be seen, she advances
that this new coin is not anong those rightfully in the purses of
Ms. Ellerth or Ms. Faragher, and proceeds to renobve cases |i ke M.
Indest’s from the aegis of Ellerth and Faragher — as neat an
illusion as any sleight-of-hand artist ever created with a rea
coi n.

Judge Jones then proceeds to replace, with one of her own, the

Suprene Court’s balancing of what it identifies as rel evant agency

22 Id. at 265.
z Id. (enphasis added).
24 | d. Judge Jones does not define her newy-mnted term

Apparently, however, the phrase does not sinply refer to conditions
that are not yet sufficiently severe or pervasive to constitute an
actionabl e hostile environnent, as Judge Jones, by her assunption,
preenpts our resolution (though not discussion) of that issue.
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principles on the one hand and Title VII policy concerns on the
ot her. After performng her own balancing test in lieu of the
Court’s, Judge Jones concludes that alone Freeman’s quick and
adequat e response to I ndest’ s equal | y pronpt and adequate reporting
of Arnaudet’s behavior is sufficient to insulate Freeman from
vicarious liability for Arnaudet’s harassnent of |ndest.?® By thus
choosing to disregard totally the Suprene Court’s express and
carefully explained linking of (1) the enployer’s pronpt and
appropriate response with (2) the enployee’s unreasonable failure
to invoke the enployer’s conplaint nmechanism or otherw se take
pronpt mtigating action, Judge Jones sonehow inplicitly concl udes

that this harassnent’s “incipient” nature —whatever that is —
alleviates Freeman’s need to satisfy the second el enent of Ellerth
and Faragher’s sole surviving affirmative defense, i.e., the
requi renent to prove that |Indest unreasonably failed to take
advant age of Freeman’ s sexual harassnent grievance policy. Judge
Jones never adequately expl ains away the obvi ous inconsistency of

granting “severe and pervasive” status to the work environnent

produced by Arnaudet’s conduct while | abeling the effects of that

very sanme conduct “incipient.” Post-Ellerth and Faragher, this is

a logical inpossibility which, | submt, cannot be squared with the
pel l ucid teachi ngs of those opinions.

B. Ellerth and Faragher

2 ld. at 267.
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Sinply stated, then, | part conpany wth Judge Jones because
| can find no support in Ellerth or Faragher for her concl usion
that those cases do not control this one. |In neither opinion does
the Court even renotely hint that it is limting its analysis to
situations in which (1) the plaintiff enployee has failed to inform
an enpl oyer of harassing behavior, and (2) the enployer has failed
to take pronpt renedial action (i.e., to Judge Jones’s view of the
facts of Ellerth and Faragher). More inportantly, nowhere does the
Court inply, nmuch | ess express, that short-1lived harassnent such as
t he conduct alleged by Indest —in which, soon after the onset of
the harassnent, the plaintiff reports the inappropriate behavior
and the enpl oyer rapidly and appropriately responds to that report
——sonehow falls outside the anbit of the Court’s mandate. To the
contrary, in both the Ellerth and Faragher opinions, the Court
unm stakably addresses itself to the entire spectrum of an
enployer’s vicarious liability under Title VII for supervisory

harassnment writ large, not just to sone |esser fragnent of that

statutory problem to which Judge Jones would curtail it.
1. Ellerth
From the inaugural lines of the Ellerth opinion, the Court
makes clear that its focus is not narrowmy confined to the discrete
facts of Ellerth’ s allegations (whether as parsed by Judge Jones or
ot herwi se). The Court opens:
W decide whether . . . an enployee who

refuses unwelcone and threatening sexua
advances of a supervisor, yet suffers no
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adver se, tangible job consequences, can

recover against the enployer wthout show ng

the enployer is negligent or otherw se at

fault for the supervisor’s actions. 25

Ellerth involves allegations by a plaintiff-enployee (M.

Ellerth) who, during the approxinmately year-long period that she
worked as a sal esperson for the defendant-enployer (Burlington
I ndustries), had been subjected to a nunber of boorish and
of fensive remarks and gestures by her supervisor (Ted Slow k).?#
Ellerth based her claimagainst Burlington in large part on three
alleged incidents in which Slowick nmade coments that could be
construed as threats to retaliate against her if she did not give
into his sexual advances.?® Despite these threats, though, Ellerth
never experienced any adverse enpl oynent consequences; in fact, she
recei ved a pronotion. ?°

In determ ning whether Burlington could be held vicariously

liable for Sl ow k’s conduct even though his threats never resulted

26 Ellerth, 118 S. . at 2262. Again, painting with a broad
brush that belies Judge Jones’s effort to cabin the opinion, the
Court later frames its inquiry as “whether an enployer has
vicarious liability when a supervisor creates a hostile work
environnent by making explicit threats to alter a subordinate’s
terms or conditions of enploynent, based on sex, but does not
fulfill the threat.” |1d. at 2265. The Court makes no nention of
the extent or duration of the inappropriate conduct.

27 ld. at 2262.
28 | d.
29 | d.
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in a tangible enploynent action against his subordinate, the
Ellerth Court confronts the previously unresol ved question of what

standards govern an enployer’s respondeat superior liability for

sex- based di scrim nation by one of its supervisory enpl oyees. 3 The
Court had touched on this critical issue in its pathbreaking

decision in Meritor Savings Bank v. Vinson, 3% but indicated only

that, based on the text of Title VII, agency principles are
relevant to the inquiry. 3

Taking Meritor’s adnonition as its starting point, the Court
in Ellerth engages in a wde-ranging analysis of the relevant
agency principles set forthin 8§ 219 of the Restatenent (Second) of

Agency.3** The Court determ nes that, when an enpl oyee seeks to hold

30 Id. Tangible enploynent actions “require[] an official act
of the enterprise, a conpany act,” id. at 2269, such as “hiring,
firing, failing to pronote, reassignnment wth significantly
different responsibilities, or a decision causing a significant
change in benefits.” Id. at 2268.

81 Id. at 2264. Froma plaintiff-enployee’s perspective, there
are, of course, two categories of potential enployee harassers —
supervi sors and co-workers. Neither the instant case nor Ellerth
or Faragher involved harassnent by co-workers.

32 477 U.S. 57 (1986) (holding hostile environnment sexual
harassnent i s actionable formof sexual discrimnation under Title
VIil).

33 Id. at 72. The Meritor Court rejected argunents of both
plaintiff —that enployer is strictly Iiable for harassnent by its
supervisor —— and of defendant —— that nere existence of
discrimnation grievance procedure, coupled wth plaintiff’s
failure to 1invoke that procedure, insulates enployer from

liability. 1d. at 72-73.
34 Rest at enent (Second) of Agency § 219 (1957).
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an enpl oyer vicariously liable for a supervisor’s conduct rather
than directly liable for its own conduct,® Restatenent §
219(2)(d)’s “aided in the agency relation” standard is the npst
rel evant ;3 and concludes that, “beyond question,” an enployee
satisfies this standard by proving that the supervisor took a
tangi bl e enpl oynent action against the subordinate, as such an
action would not be possible but for the authority granted to the
supervi sor over the enployee by the enployer.3  Thus, when a
tangi bl e enploynent action results (by definition post-Ellerth/
Faragher, a quid pro quo case), the Court follows strict agency
principles and permts no affirmative defense to the enployer’s

vicarious liability.

35 To hold an enpl oyer liable for its own negligent conduct, an
enpl oyee nust show that the enployer knew of the harassnent and
failed to stop it. Ellerth, 118 S. C. at 2267; see al so Faragher,
118 S. . at 2284 (noting enployer can be held liable (1) for own
negligence and (2) for the acts of an official who may be treated
as the organization’s proxy). The Court additionally determ ned
t hat sexual harassnment by a supervisor is not generally conduct
falling wwthin the scope of the supervisor’s enploynent under 8§
219(1), thus subjecting an enployer to automatic liability, though
it noted that such a scenario is not out of the realm of
possibility. Ellerth, 118 S. C. at 2266-67 (citing Sins V.
Mont gonery County Conmin, 766 F. Supp. 1052, 1075 (M D. Ala. 1990)
(finding supervisor acted in scope of enploynent when enpl oyer had
policy of discouragi ng wonen from seeki ng advancenent and *“sexual
harassnment was sinply a way of furthering that policy.”)).

36 Section 219(2)(d) provides that an enployer is liable for
torts commtted by its enployee for acts conmtted outside the
scope of the enployee’'s enploynent if the enployee “was aided in
acconplishing the tort by the existence of the agency relation.”

87 Ellerth, 118 S. . at 2268.
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To resolve the nore difficult issue — whether the agency
relation aids in the comm ssion of a supervisor’s harassnment that
does not culmnate in a tangible enploynent action against the
subordi nate enployee — the Court takes additional, mtigating
gui dance fromTitle VII's twin deterrent goals of (1) encouraging
enployers to institute antiharassnent policies and effective
grievance procedures, and (2) encouragi ng enpl oyees to nake tinely
and appropriate use of such procedures and report harassing

behavior.*® Markedly absent from this entire discussion is any

reference —nuch less any restriction —to the particular facts
of Ellerth’s case. The Court’s focus is squarely on the big
pi cture.

Finally, after balancing the relevant concerns,?® the Court
uncondi tionally and unequi vocal |l y concl udes:

An enpl oyer is subject to vicarious liability to a victim zed
enpl oyee for an actionable hostile environnent created by a
supervisor with imedi ate (or successively higher) authority
over the enployee. Wen no tangible enploynent action is
taken, a defending enployer may raise an affirmative defense
to liability or damages, subject to proof by a preponderance
of the evidence. The defense conprises two necessary
el enents: (a) that the enployer exercised reasonable care to
prevent and correct pronptly any sexual |y harassi ng behavi or,

38 ld. at 2270.

39 In the sentence preceding the announcenent of its new test,
the Court states: “In order to acconmpdat e t he agency pri nci pl es of
vicarious liability for harm caused by msuse of supervisory
authority, as well as Title VII's equally basic policies of
encour agi ng foret hought by enpl oyers and savi ng acti on by objecting
enpl oyees, we adopt the followng holding in this case and in
Faragher v. Boca Raton, 118 S. CO. 2275 (1998), also decided
today.” |d.
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and (b) that the plaintiff enployee unreasonably failed to

t ake advantage of any preventive or corrective opportunities

provi ded by the enpl oyer or to avoid harm ot herw se. 4°

Again, nothing inthe Ellerth opinionintimtes that the Court
is narromy limting its analysis or its test to the facts before
it.* To the contrary, the Court (1) frames the issue presented
w thout reference to the factual nuances on which Judge Jones
relies in her effort to distinguish the instant case fromeEllerth;
(2) analyzes both the Restatenent’s rel evant agency principles and
Title VIl policy goals in terns of the general question of an
enployer’s vicarious liability for a supervisor’s harassnent; (3)
formul ates straight-forward and wunqualified bright-line rules
covering an enployer’s “vicarious liability to a victimzed
enpl oyee for an actionable hostile environnment created by a
supervisor”;* and (4) specifically dictates the role of the factor

Judge Jones finds controlling in the present case — the

reasonabl eness of the enployer’s efforts to prevent and address

0 1d. (enphasis added).

a1 The Court, of course, applies its newy-created standard to
the facts before it, holding that Ellerth had stated a claim
against Burlington, but that Burlington should be afforded the

opportunity to prove the affirmative defense to liability. 1d. at
2271.
42 | d. at 2270. That the Faragher Court took occasion to

identify avenues for holding an enployer liable for harassnent by
one of its enployees other than vicarious |iability, see supra note
24 (enpl oyer can be held |iable for own negligence or for enployee
harassnent falling within scope of enpl oyee’s duty), |lends further
support to the conclusion that the Court fixed its sight on the
entirety of the global issue before it —vicarious liability —
rat her than sone unidentified shard of the sexual harassnent issue.
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harassment — by placing it within the confines of the Court’s
uni que, doubl e-elenent, affirmative defense to vicarious liability
for cases in which no tangi ble enploynent action has been taken
against the plaintiff. I nportantly, the Court also makes the
failure of the enployee to act pronptly and effectively an equal
and indi spensable elenent of this defense; yet Judge Jones would
permt the enployer’s extant grievance system and quick action to
save the day even when the enployee too tinely takes appropriate
steps. This cherry-picking of but one of two conjoint elenents of
the defense flies directly in the face of identical statenents to
the contrary in each of the two Supreme Court opinions.*
2. Far agher

The Faragher opinion follows a path virtually identical to
Ellerth’s. It too franmes the question presented as one invol ving
the broad i ssue of an enployer’s vicarious liability for harassnent
by a supervisor: “This case calls for the identification of the
circunst ances under which an enployer nmay be held |iable under
Title VIl . . . for the acts of a supervisory enpl oyee whose sexual
harassnment of subordi nates has created a hostile work environnment
amounting to enploynent discrimnation.”* Like Ellerth, Faragher

anal yzes the i ssue without reference tothe limtations Judge Jones

43 See Faragher, 118 S. C. at 2292-93; Ellerth, 118 S. C. at
2270.
4 Faragher, 118 S. Ct. at 2279.
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woul d i npose.* Finally, of course, Faragher espouses verbatimthe
Ellerth test and sole affirmati ve defense for vicarious liability
i n supervisor sex discrimnation cases.

Indeed, as it explicitly adopts and precisely repeats

Ellerth's two-elenent, affirnmati ve defense as an “alternative to

[an emplover’s] automatic liability, the Court indicates in

Far agher even nore clearly than it does in Ellerth that its new y-
articulated test applies to all cases in which an enpl oyee who has
not suffered an adverse enploynent action seeks to hold the
enpl oyer vicariously liable for purported harassnent by a
supervisor (rather than excluding sone subset of such cases
delimted by the absence of the enployee’s pronpt report of the
i nappropriate conduct or the presence of the enployer’s quick
response to such behavi or by the supervi sor —or both).4 In other
words, the Court designed its “conposite defense”*® as the only

hatch t hrough which an enpl oyer m ght escape vicarious liability

45 Id. at 2286-93 (exam ning argunents in favor and agai nst
hol di ng enpl oyer strictly liable for supervisor’s conduct); see
alsoid. at 2282 (“Since our decisionin Meritor, Courts of Appeals
have struggled to derive nmanageable standards to govern enpl oyer
liability for hostile environnent harassnent perpetrated by
supervi sory enpl oyees.”) (enphasis added).

46 ld. at 2292-93.
47 ld. at 2292.
48 | d.
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when “harassnment by a supervisor [] creates the requisite degree of
di scrimnation.”*°
3. Teachings of Ellerth and Faragher

In sum | respectfully submt that neither the structure nor
the plain language and holding of either Ellerth or Faragher
supports Judge Jones’s concl usion that cases such as this one, in
which an enployee pronptly reports, and an enployer rapidly
responds to, harassing behavior by a supervisor, fall into sone

unarticulated lacuna in the Ellerth/Faragher franework. | am

convinced that this framework, and only this framework, controls

our anal ysis.

C. Merits

Here, of course, the district court did not —indeed, could
not — assay Indest’s claim against Freeman under the Suprene
Court’s as yet unannounced El | ert h/ Far agher f ramewor K.

Nevert hel ess, when there are no genui ne i ssues of material fact, we
may affirm the district court’s grant of a j.ml. on different
grounds. %

As already noted, there is no question that (1) Arnaudet was
a supervisor with i medi ate (or successively higher) authority over
I ndest, and (2) no tangi ble enpl oynent action was taken agai nst

Indest. Significantly, it is equally indisputable that | ndest did

49 ld. at 2291.

50 Cf. Rizzo v. Children'’s World Learning Ctr., Inc., 84 F.3d
758, 763 (5th Cir. 1996).
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not unreasonably delay or fail to take advantage of any preventive
or corrective opportunities provided by Freeman or fail to take
appropriate action to avoid harm otherwi se: As Judge Jones
confirms, Indest reported Arnaudet’s conduct alnost imedi ately.

Under the Ellerth/Faragher franmnework, this fact alone interdicts

any attenpt by Freeman to assert the one surviving affirmative
def ense and exposes the invalidity of excusing Freeman solely on
the basis of its grievance systemand pronpt response, as proposed
by Judge Jones.

Even so, our inquiry is not at an end. Inasnuch as |Indest did
not suffer a tangible enploynent action, she can hold Freeman
vicariously liable only if she can prove that Arnaudet’s conduct

created an “actionabl e hostile environnent.”5 As the Suprene Court

held in Harris v. Forklift Systems, Inc.,% to satisfy this test,
the conduct in question nust have been so “severe or pervasive”
that it altered the terns and conditions of |Indest’s enploynent. >3

The Court explicitly reconfirnmed this requirenent in both Ellerth®

51 Faragher, 118 S. Ct. at 2292-93; Ellerth, 118 S. C. at 2270
(enphasi s added).

52 510 U.S. 17 (1993).
53 ld. at 21.
54 Ellerth, 118 S. C. at 2265 (“For any sexual harassnent

precedi ng the enpl oynent decision to be actionable, however, the
conduct nust be severe or pervasive.”)
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and Faragher.® As a key diversion in her |egal |egerdenmain, Judge
Jones pretermts consideration of this point by assum ng arguendo
that the supervisor’s conduct was actionable, i.e., severe or
pervasi ve. This ploy enables her to label the incident as
“Incipient” essentially because it was so short-lived. Yet we and
ot her courts have recogni zed that, alone, the duration of sexually
of fensi ve m sconduct is not determnative; it is nerely one factor
to consider.> Any doubt about the inability of the duration of the
harassnment alone to be determnative is dispelled by the Court’s
continued use of the disjunctive “severe or pervasive”; indeed,
sexual |y harassing conduct that is “severe” but not “pervasive” is
by definition short-lived, Judge Jones’s inplication to the
contrary notw thstanding. Wth due respect to nmy worthy col | eague,
| can only read Ellerth and Faragher to specify that, in cases that
do not invol ve a tangi bl e enpl oynent action, the threshol d question

i s whether the supervisor’s m sconduct is actionable, i.e., either

55 Faragher, 118 S. Ct. at 2283-84 (sunmari zing Harri s standards
for proving hostile environnment claim and citing conpilation of
cases “granting summary judgnent for enployers because harassnent
was not actionably severe or pervasive”) (citation omtted).

56 See, e.qg., Butler v. Ysleta Ind. Sch. Dist., 161 F.3d 263,
269 (5" Cir. 1998)(listing “frequency of discrimnatory conduct”
as but one factor to consider and stating it should not be given

“undue weight”); Lockard v. Pizza Hut, Inc., 162 F.3d 1062, 1072
(10'" Gir. 1998)(“We therefore disagree with defendants’ assertions
that a single incident of physically threatening conduct can never
be sufficient to create an abusive environnent.”); Qinn v. Geen
Tree Credit Corp., 159 F.3d 759, 768 (2d Cr. 1998)(“[E]ven a
single incident of sexual assault sufficiently alters the
conditions of the victims enploynent . . . .”)(citation and
quotation omtted) (alteration in original).
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severe or pervasive. |If that questionis answered in the negative,
the court can never reach the questions (1) whether the enployer is
vicariously liable, and (2) if so, whether the enployer is able to
avoid such liability by satisfying the affirmati ve defense crafted
by the Court in Ellerth and Faragher.

To determ ne whether conduct is sufficiently severe or
pervasive to create an objectively hostile or abusive work
environnent, we nust examne the totality of the circunstances.
These include “the frequency of the discrimnatory conduct; its
severity; whether it is physically threatening or humliating, or
a nere offensive utterance; and whether it unreasonably interferes
with an enpl oyee’s work performance. ">’

I ndest alleges that, over a period that admttedly spanned
| ess than one week, Arnaudet made five separate crude sexual
coments or gestures to her and made statenents that could be
understood as ultimtuns to “cone across” with sexual favors or
suffer adverse enploynent consequences. None dispute that
Arnaudet’s behavior was clearly enbarrassing and contenptible,
boori sh and offensive. Under our jurisprudential standards,
though, it was just as clearly not pervasive; neither did it even
approximate the level required to be classified as severe. As

such, Arnaudet’s conduct does not constitute actionable sexua

57 Harris, 510 U. S. at 23.
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harassnent.®® True, sexual coments alone can rise to the | evel of
actionabl e harassnment.> Still, the m xed question of fact and | aw
that we revi ew de novo today —whether the relatively few remarks
and gestures nmade during the relatively short duration of the New
Ol eans convention at which I ndest was subjected to them were so
severe or pervasive as to alter the terns and conditions of
| ndest’ s enploynent within the neaning of Title VII —is, to ne,
susceptible of but one answer: No.® It is on this basis that,
post-Ellerth and Faragher, | would affirm the district court’s
grant of summary judgnent in favor of Freeman.® Mre to the point,

| perceive no other legitimate basis for affirmng that court.

58 See Southard v. Texas Bd. of Crim Justice, 114 F. 3d 539, 555
(5th Gr. 1997) (holding official, who stared at fenmale plaintiff,
made suggestive comrents to her, and sl anmed her door, was entitled
to qualified immunity because his conduct was not severe or
pervasi ve enough to constitute sexual harassnent).

59 See Harris, 510 U.S. at 19, 21-23; Farpella-Crosby v. Horizon
Health Care, 97 F.3d 803, 805-06 (5th Gr. 1996).

60 See DeAngelis v. El Paso Mun. Police Oficers Assoc., 51 F.3d
591, 595-96 (5th G r. 1995) (holding ten colums in association
newsl etter containing derogatory statenents about wonen, only four
of which referred to plaintiff, could not alone anount to
acti onabl e sexual harassnent); Long v. Eastfield College, 88 F.3d
300, 309 (5th GCr. 1996) (single offensive joke did not support
claimfor hostile work environnent).

61 Al t hough Judge Jones purports to assune arguendo and
therefore not decide whether Indest was subjected to a sexually
hostile work environnment, she concludes (as do |): “As far as the
entire context of Indest’s enploynent with Freeman i s concerned,
[], Arnaudet’s msbehavior was neither severe nor pervasive.”
Jones Op. at 264.

42



| offer one final observation which likely explains the
overarching prem se of Judge Jones’s struggle with this case —her

candidly expressed concern that, if the Ellerth/Faragher test

applies to cases such as this one, “[v]icarious liability would
anmopunt to strict liability even though the plaintiff had neither a
severe or pervasive change in her working conditions nor any
adverse enploynent action.”® | find Judge Jones’'s fear as
unwarranted as it is inaccurate, for at |least twd reasons. First,
to (re)state the obvious, absent “any adverse enpl oynent action,”
i.e., any tangible enploynent action, an enployer 1is never
vicariously liable for a supervisor’s conduct unless such conduct
is either severe or pervasive, for enployers are strictly liable

only for actionable sexual harassnent on the part of their

supervi sory enpl oyees. Thus, Judge Jones forecasts a legally
i npossi ble result. The Suprene Court has decreed —as is its
prerogati ve — that when such supervisor harassnent produces a

t angi bl e enpl oynent acti on, agency principles dictate precisely the
result that Judge Jones abhors, i.e., strict liability and no
affirmati ve defenses. But, absent a tangi ble enploynent action,
t he supervi sor’s sexual | y opprobrious conduct nust be either severe
or pervasive to be actionable in vicarious liability. Ergo, the
enpl oyer can never be vicariously liable in the hypothetical

situation that so disturbs Judge Jones: (1) No severe or pervasive

62 ld. at 266.
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sexual m sconduct and (2) no tangible enploynment action. Her
chinmera evanesces in the cold light of day, logic, and pure |egal
anal ysi s.
Second, this case denonstrates why, as a practical mtter

i nappropriate sexual conduct will virtually never rise to the | evel
of actionability when an enpl oyer takes the kind of pronpt renedi al
action that Judge Jones applauds (as do we all). Here, Freeman’s
tinmely and effective response to I ndest’s conpl ai nts cut Arnaudet’s
sexual m sconduct off at the pass, preventing him from either
subjecting Indest to additional sexual comments and gestures or
escal ating his inappropriate behavior to nore egregi ous forns or
| evel s of m sconduct. In other words, Freeman’s sexual harassnent
grievance procedure worked exactly as designed by Freeman and as
envi si oned by the Equal Enpl oynent Qpportunity Comm ssi on —and as
now envi sioned by the Suprene Court in tenpering strict agency
principles —the “stick” —w th an overlay of deterrent policy —
the “carrot.” Indest’s case well illustrates that, when an
enpl oyer satisfies the first elenment of the Suprene Court’s
affirmative defense, it wll likely forestall its own vicarious
liability for a supervisor’s discrimnatory conduct by ni ppi ng such
behavior in the bud. Wen that happens, neither the enpl oyer nor
the court need ever reach the question posed by the (b) el enent of
the Court’s affirmative defense, i.e., whether the plaintiff
unreasonably failed to take advantage of any <corrective

opportunities, because the enployer wll have prevented the
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supervi sor’s behavior fromrising to the severe or pervasive | evel
required to be actionable under Title VII.®

[l
Concl usi on

Since June 26, 1998, when Justice Kennedy filed his majority
opinionin Ellerth,® and Justice Souter filed his nmajority opinion
i n Faragher, % the nethodol ogy nmandated for all inferior federal
courts to followin disposing of vicarious liability clainms agai nst
enpl oyers, grounded i n sexual harassnent perpetrated by supervisory
enpl oyees, has been unm stakable and easily fathonmable. For
openers, the Court obviously selected and paired Ellerth and
Faragher. One (Ellerth) presents a stereotypical exanple of one
supervi sor “hitting on” one subordi nate enpl oyee for sexual favors
while actually or inpliedly threatening enploynent retaliation

unl ess (or prom sing enpl oynent benefits if) the subordi nate “cones

across.” The other (Faragher) presents an equally stereotypica
exanple of sever al supervi sors’ maki ng crude, of f ensi ve,
63 It is, of course, theoretically possible for a supervisor to

engage in sufficiently severe conduct (e.g., raping, “flashing,” or
forcibly groping or disrobing the subordi nate enpl oyee) in such a
short period of tinme that, even though (1) the enpl oyee reports the
conduct immediately, (2) the enployer takes swift and decisive
remedi al action, and (3) no tangi bl e enpl oynent acti on ensues, the
enpl oyer could still be held vicariously liable wunder the
Ell ert h/ Faragher “severe or pervasive” test. Wether or not Judge
Jones or | would agree with such a result, we remain bound by the
Suprene Court’s judgnent in the matter.

64 Justice G nsberg concurred in the judgnent, and Justices
Scal ia and Thomas di ssent ed.

65 Justices Scalia and Thomas di ssent ed.
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insensitive, and boorish coments, and taking discrimnatory
actions, of a sexual nature, which in conbination produce a working
envi ronnent that cannot or should not be tol erated by subordinate
enpl oyees. 6

Wth these conplenentary fact patterns as its backdrop, the
Court begins its didactic exercise by defining — in sone
i nstances, redefining —terns of art for use when addressi ng such
vicarious liability clainms: “Supervisor” continues to nean the sane

thing that it neant under pre-Ellerth/Faragher jurisprudence;

“tangi bl e enpl oynent action” is now the universal termof art for
any change in the terns or conditions of the subordinate’s
enpl oynent, initiated or inposed by or on behalf of the enployer
and requiring an official act of the enployer, such as hiring,
firing, denoting, and so forth;% “quid pro quo” is redefined,
henceforth to identify that type of vicarious liability supervisor
sexual harassnent claimin which a tangi ble enploynent action is
taken and there is a nexus between the supervisor’s sexual
m sconduct and the tangi bl e enpl oynent action experienced by the
enpl oyee; ®® “hostile work environnent” is redefined, henceforth to

identify that type of vicarious liability supervisor sexua

66 Since the Court’s nmpjority opinionin Oncale, 118 S. C. 998,
any question that the supervisor and the subordi nate enpl oyee had
to be of opposite sexes to be actionable has been elim nated.

67 See supra note 19.
68 See supra note 4.
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harassnment claimin which the sexually harassed enpl oyee has not
experienced a tangi bl e enpl oynent acti on —whet her or not one had
been threatened;® “actionabl e” sexual harassnent by a supervisor
is conduct that alters the terns or conditions of the subordinate’s
enpl oynent, and clearly violates Title VII, by either (1) resulting
in atangible enploynent action (thus explicitly altering the terns
and conditions of enploynent) or, (2) in the absence of a tangible
enpl oynent action is so severe or pervasive as to alter inplicitly
the terns and conditions of the subordinate’s enpl oynent; “severe
or pervasive” continues to descri be a supervisor’s course of sexual
m sconduct or the kind of work place such conduct produces, that,

as under pre-Ellerth/Faragher jurisprudence, rises above the nerely

of fensive and boorish and enters the real m of sexual m sconduct,
and the work environnent created by such conduct, that no enpl oyee
should be expected to tolerate;’” and “vicarious liability”
continues to have its traditional neaning in the context of naster-
servant or principal-agent law (“traditional agency principles”)
whi ch i nposes liability on the master or principal for various acts

or omssions of its servant or agent, wthout any requirenent of

fault on the part of the master or principal, 1i.e., strict
liability, liability without fault, or respondeat superior.

69 See id.

70 Harris, 510 U S. at 21 (“Conduct that is not severe or
pervasive enough to create an objectively hostile or abusive
envi ronnent —an environnent that a reasonable person would find
hostile or abusive —is beyond Title VII's purview. ”).
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Wth that glossary firmy established, the Court proceeds to
confect the road map to be followed by district and appellate
courts when addressing any vicarious liability claim against
enpl oyers for a supervisor’s sexual harassnent of a subordinate
enpl oyee. Once the court in question determnes that the
litigation before it is of that ilk, the road depicted on the
Suprene Court’s map forks: One branch is to be followed by inferior
courts when considering a case that includes allegations of a
t angi bl e enpl oynent action, now dubbed a “quid pro quo” case; the
ot her branch is to be followed by such courts when considering a
case that does not contain allegations of a tangi ble enpl oynent
action, now dubbed a “hostile work environnment” case.

When the judicial journey proceeds along the “quid pro quo”
branch of the forked road and leads to a plaintiff-enployee who
meets his burden of proving that (1) the defendant is his enpl oyer,
(2) the harasser is a supervisor, (3) the plaintiff was sexually
harassed by the supervisor, and (4) a tangi ble enploynent action
resulted, the enployer is vicariously |iable per se, according to
agency principles as reflected by §8 219 of the Restatenment, and
cannot assert any affirmative defenses.

Simlarly, when, because the plaintiff has not alleged a
t angi bl e enpl oynent action, the court’s journey proceeds al ong the
“hostile work environment” branch of the road, and leads to a
plaintiff-enployee who neets his burden of proving that (1) the

defendant is his enployer; (2) the harasser is a supervisor, (3) he
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was sexual ly harassed by the supervisor, and (4) the supervisor’s
conduct is actionable, i.e., produces a work environnment that is
either severe or pervasive, the enployer is subject to vicarious
liability. But, unlike the enployer in cases that follow the quid
pro quo branch of the road, the vicariously |iable enployer in the
non-tangi bl e enpl oynent action (hostile work environnent) case is
all owed by the Court, for Title VII policy reasons, to depart from
strict agency principles and advance one — but only one —
affirmati ve def ense: The two-el enent, conjunctive def ense conpri si ng
exerci se by the enpl oyer of reasonable care to prevent and correct
t he sexual | y harassi ng behavi or and the unreasonabl e failure of the
plaintiff-enployee to take advantage of the enployer’s preventive
or corrective opportunities or to avoid harmotherwise. Only if
such an enployer is successful in proving both elenents of this
unique affirmative defense can responsibility for a supervisor’'s
actionabl e sexual harassnent be avoi ded.

The pellucid teachings of the Court are easy to apply in the
i nstant case: We |look first and forenost for a “tangi bl e enpl oynent
action” against Ms. Indest. Finding none, we know we are to foll ow
the branch in the analytical road reserved for the new y-| abel ed
“hostil e work environnent” cat egory of supervi sor sexual harassnent.
When we take that path, though, we nust remain mndful that (1)
Arnaudet’s conduct and its results are “actionable” only if they are

severe or pervasive; and (2) if we conclude that they are, Freeman
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is vicariously liable unless it can prove both elenents of the

El I ert h/ Faragher two-pronged, affirmative defense.

The undi sputed facts that bear on the second el enent of that
affirmative defense prove conclusively that, by imediately
objecting to, reporting, and pursuing —as far up the chain of
command as was necessary —the of fendi ng conduct of Arnaudet, M.
I ndest did not “unreasonably fail[] to take advantage of any
preventative or corrective opportunities provided by the enpl oyer
or to avoid harmotherwi se.”’ As such, Freenan cannot advance this
(or any other) affirmati ve defense to escape liability, regardl ess
of the single fact enployed by Judge Jones as the sole ratio
deci dendi for her disposition of the case —that Freenman exerci sed
reasonabl e care to prevent and correct pronptly Arnaudet’s of fensive
behavi or.

| end, therefore, where | believe that this panel should have
ended, with what ought to be the second and decidi ng question of
this case: Having answered in the negative the initial question
whet her a tangi bl e enploynent action was taken agai nst |ndest, we
shoul d here i nqui re next whet her the situation created by Arnaudet’s
sexual m sconduct was sufficiently severe or pervasive to be
actionable. The record of this appeal |eaves no doubt that this
question nust be answered in the negative: Arnaudet’s remarks and

gestures were clearly crude, offensive, and boorish, and his overt

& Ellerth, 118 S. C. at 2270; Faragher, 118 S. CG. at 2293.
50



and inplied (but unfulfilled) threats of an adverse enpl oynent
action were inappropriate to say the |east. But when they are
viewed in light of all traditional factors for testing the severity
or pervasiveness of such conduct, neither the conduct nor the work
environnent it produced was actionabl e.

As the district court decided this case without benefit of the
Suprene Court’s subsequent tutelage in Ellerth and Faragher, it
coul d not have considered the case within that framework; it did not
have the benefit of the Court’s newroad map. But we do and we nust
followit. Thus, | would affirmthe court’s j.ml. that dism ssed
I ndest’ s vicarious liability clains agai nst Freeman, but woul d not
do so because Freeman had appropriate policies in place and acted
pronptly and effectively after |earning of Arnaudet’s behavior.
| ndeed, Indest’s equally pronpt and appropriate responses styni es
Freeman’s entitlenment to assert the only affirmative defense
potentially avail able. Rather, | would affirm because the
i nappropriate conduct of the supervisor, Arnaudet, does not riseto
the | evel of “severe or pervasive,” and thus is not actionable for

pur poses of vicarious liability.
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