United States Court of Appeals,

Fifth Grcuit.

No. 94-60378

Summary Cal endar.
Ji mmy LANCASTER, Petiti oner- Appell ant,
V.
Dwi ght PRESLEY, et al., Respondent- Appell ee.

Cct. 18, 1994.

Appeal from the United States District Court for the Northern
District of M ssissippi.

Bef ore DUHE, W ENER and STEWART, Circuit Judges.

DUHE, Circuit Judge.

Pro Se Appel l ant Ji nmy Lancaster (Lancaster) appeals fromthe
denial of his notion for relief fromjudgnent or order pursuant to
Federal Rule of G vil Procedure 60(b). W affirm

| . FACTS

On June 19, 1982, Jimmy Lancaster was convicted of capital
murder in M ssissippi state court, and sentenced to life in prison.
The M ssissippi Suprene Court affirmed his conviction. Lancaster
v. State, 472 So.2d 363, 368 (M ss.1985).

In July of 1987, Lancaster's counsel sought a wit of habeas
corpus pursuant to 28 US C § 2254. In March of 1989, a
Magi strate Judge recommended that the habeas petition be denied.
R at 23. Lancaster failed to object, and the district court
adopted the magi strate's recommendation. 1d. at 38.

In May 1989, Lancaster's counsel filed a notice of appeal with
the district court, and, on August 28, 1989, he filed his brief
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with this Court. On Decenber 5, 1989, this court struck
Appellant's brief for failure to conform with Federal Rule of
Appel  ant Procedure 28(g) and Fifth Crcuit Local Rule 28.1.
Lancaster's counsel failed to file an anended brief to cure the
procedural defects, and we ordered t he appeal dism ssed for failure
to prosecute on March 28, 1990. W denied Appellant's notion for
enl argenent of tine to file his brief on May 7, 1990.

In June 1991—+fifteen nonths after the appeal had been
di sm ssed, and si xteen nonths after the | ast communi cation fromhis
attorneys—tancaster wote to this Court toinquire as to the status
of his appeal. Less than a week later, our Court Cerk inforned
Lancaster that his appeal had been dismssed in Mrch of the
previ ous year.

Over the next eighteen nonths Lancaster attenpted to |ocate
counsel to prosecute his appeal. He initially tried,
unsuccessfully, to contact his previous attorneys. Next, Lancaster
sought assistance within the inmate comunity. |In February 1992,
Lancaster located an inmate who clained to have the requisite
under standi ng to handl e his cause, however, this inmate coul d not
provi de assi stance for two or three nonths. |In May 1992, with the

assi stance of new "counsel," Lancaster attenpted to retrieve his
file and records fromhis previous attorneys. The file and records
were finally obtained in Decenber 1992.

On Decenber 29, 1992, over two-and-a-half vyears after
di sm ssal of his appeal, Lancaster filed in the district court a

Rul e 60(b) notion to vacate or set aside its judgnment denying him



habeas relief. In Novenber 1993, the district court denied
Appellant's notion. R at 84. Lancaster petitioned the district
court in January 1994 for |eave to appeal the court's order out of
tinme. R at 92. The district court granted leave to file the
appeal and a Certificate of Probable Cause, on May 25, 1994. R at
105 and 107. Notice of this appeal was filed nunc pro tunc January
12, 1994. R at 108.
1. STANDARD COF REVI EW
We enpl oy an abuse of discretion standard in our review of
the district court's denial of Appellant's Rule 60(b)(6) notion.
Pease v. Pakhoed Corp., 980 F.2d 995, 998 (5th Cr.1993). "To
overturn the district court's denial of this 60(b) nmotion, it is
not enough that a grant of the notion m ght have been perm ssible
or warranted; rather, the decision to deny the notion nust have
been sufficiently unwarranted as to anount to an abuse of
discretion.” Fackelman v. Bell, 564 F.2d 734, 736 (5th Cr.1977).
[11. DI SCUSSI ON
In his Rule 60(b)(6) notion, Lancaster petitioned the
district court to set aside its April 1989 order denying his
application for wit of habeas corpus. The petition asked the
district court, after vacating the previous order, to file a new
order again denying the wit, thereby affording hi mthe opportunity
to file atinely appeal. Appellant asserted that such action
woul d be a proper exercise of this Court's discretion to grant
the relief sought because Petitioner Lancaster's appeal to the
Fifth Grcuit was dism ssed due to gross negligence on the
part of his attorneys with him being neither aware of their
conduct nor participating in it in any way. Through no fault

of his own, Petitioner Lancaster has been deprived of his
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right to appeal and his day in court in the appellate court to
whi ch he was appeal i ng.

R at 52.

Onits face, Lancaster's petition violates a fundanental tenet
of this Crcuit's construction of Rule 60(b), i.e., Rule 60(b)
cannot be used to extend the tine to appeal.! The fact that
Appel l ant | acked contenporaneous knowl edge of the entry of
dismssal is not material to this issue. Cf. Wlson v. Atwood
Goup, 725 F.2d 255, 256-58 (5th Cr.1984) (en banc), cert.
di sm ssed, 468 U.S. 1222, 105 S.C. 17, 82 L.Ed.2d 912 (1984) ("W
have consistently held that the sinple failure of the clerk to nai
notice of the entry of judgnent, w thout nore, does not permt

relief to a party who has failed to appeal within the prescribed

tinme").?2
"This Court has ... repeated and firmy held that Rule
60(b) cannot be used to extend the tine for appeal." The purpose

behind that firmrule is explained by Professor Wight in his
section on Rule 60(b)(6):

The broad power granted by clause (6) is not for the
purpose of relieving a party fromfree, calculated, and
del i berate choices he has nade. A party renai ns under
a duty to take legal steps to protect his own

interests. In particular, it ordinarily is not
perm ssible to use this notion to renedy a failure to
take an appeal. However this is not an inflexible rule

and in unusual cases a party who has not taken an
appeal may obtain relief on notion.

In re Alr Crash at Dallas/Fort Wrth Arport, 852 F.2d 842,
844 (5th Cir.1988).

2See also, Fed. R Civ.P. 77(b); In re Jones, 970 F.2d 36,
38-39 (5th Cr.1992) (Setting forth the 1991 Anendnents to
Fed. R Cv.P. 77(d) and Fed.R App.P. 4(a), which now permt a
district court to enlarge the tine to file an appeal where 1) a
party fails to receive notice fromthe district court clerk
wthin 21 days of entry of a judgnent or order; 2) no party is
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Appel lant's petition, however, goes beyond a sinple request
for an extension of tinme to file an appeal. In this case,
Appellant is not the victim of counsel who failed to file an
appeal, rather Appellant is the victim of counsel who inproperly
filed an appeal, and then allowed the tinme to perfect the appeal to
| apse. As a result of counsel's neglect, this Court dism ssed
Appellant's appeal for failure to prosecute, and subsequently
denied his notion for enlargenent of tine to file the brief.

In effect, Lancaster asks the district court to use Rule
60(b)(6) to overturn this Court's dism ssal of his appeal. Qite
obviously, the district court lacks jurisdiction to overturn an
order of this Court.® Rule 60(b)(6) was not intended as a renedy
for all wongs, and certainly does not confer super-appellate
jurisdiction on the district court.?

| V. CONCLUSI ON

After a thorough reviewof the | aw and the record, we concl ude

that the district court |acked jurisdiction to grant Appellant's

Federal Rule of G vil Procedure 60(b)(6) notion. Judge Davi dson

prejudiced; and 3) a notion is filed within 180 days of entry or
7 days of receipt of notice, whichever is earlier).

3See e.g. Giggs v. Provident Consuner Discount Co., 459
U S 56, 58, 103 S.Ct. 400, 402, 74 L.Ed.2d 225 (1982) (per
curiam) ("The filing of a notice of appeal is an event of
jurisdictional significance—+t confers jurisdiction on the court
of appeals and divests the district court of its control over
t hose aspects of the case involved in the appeal").

“See Crutcher v. Aetna Life Ins. Co., 746 F.2d 1076, 1083
(5th Gr.1984) ("Rule 60(b) was not designed to operate as an
i nsurance nechanismfor clients. |[Its purpose is not to give
relief to the client who does not choose the best |awer for the
job").



properly exercised discretion in denying the notion. The order of

the district court is AFFl RVED



