IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50082
UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellant,
vVer sus
JAMES SCOTT MANN, 111, PETER K. GALLAHER,

WLLIAMM MOORE, JULIAN C. ALSUP, and
CHARLES CHRI STENSEN,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Western District of Texas

August 3, 1995
Bef ore VAN GRAAFEI LAND, ©* JOLLY, and WENER, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

The district court dismssed the indictnment in this case
because, after several delays in bringing the case to trial, the
governnent failed to conply with the district court's order to
di scl ose docunents. The governnent had allowed the defendants
access to the docunents upon a non-copying condition, but wthdrew
access when they discovered that the defendants were copying the
docunent s. W hold that the docunents were privil eged against

di scl osure under Fed. R Cim P. 16(a)(2), and although the

"Circuit Judge of the Second Circuit, sitting by designation.



governnment may have conditionally waived its privilege, the
def endant s breached the agreenent. The governnent, therefore, had
the right to reassert its privilege against disclosure. Thus,
because the governnent properly exercised its privil ege against
di scl osure under Rule 16(a)(2), the district court abused its
discretion when it dismssed the indictnent. Consequently, we
reverse the district court's dismssal of the indictnent, and
remand t he case.
I

This case has its genesis in the 1980s, during which tine the
defendants were involved in a series of allegedly fraudulent
transactions regarding the sale of a Texas savings and | oan
institution and the exchange of certain parcels of real estate.
The main focus of this appeal and our attention today, however, is
on the pretrial investigation and the discovery that began shortly
before nost of the defendants were initially indicted in Septenber
1991, and continued until shortly before the district court's
di sm ssal of the third superseding indictnent in January 1994. W
now turn to exam ne the events shaping this controversy in greater
detail.

This case has involved a series of indictnents, dismssals,
and reindictnents, which evidence the conplex nature of the case
agai nst the defendants, and which contributed to the frustration of
the district court. In Septenber 1991, the grand jury returned a

twel ve-count indictnment charging Peter K Gallaher, WIlliam M



Moore, Charles M Christensen, and Julian C. Alsup! with filing
fal se corporate tax returns in violation of 26 U S.C. § 7206(1), (2)
from1984 t hrough 1990. The district court set trial for April 20,
1992. The followng January, the case was reassigned to the
Honor abl e Sam Sparks. In response to notions for continuance by
defendants Alsup and Christensen and in anticipation of a
superseding indictnent, the district court set trial for July 6,
1992. As anticipated, the grand jury returned a superseding
indictnment in April that added appellee J. Scott Mann to the case
and included additional charges of fraud and conspiracy in
connection wth a fail ed savings and | oan associ ation, in violation
of 18 U S.C. § 371. After three parties noved for a continuance,
the district court rescheduled the trial for August 17, 1992. On
August 5, however, the governnent dism ssed the superseding
i ndi ct nent . At that tinme, the grand jury returned a new
i ndi ctment, which contained only three counts and charged only Mann
with tax-related offenses.? Mann's trial on these charges was
subsequently set for Novenber 1992, with the Honorable Janes R

Now i n presiding. On Cctober 22, Mann's case was reassigned to

The case agai nst Al sup was severed by the district court on
the sane day in January 1994 that the court dismssed the fina
superseding indictnent against the other parties. Al sup
therefore, is not a party to this appeal.

2Mann was charged with violations of 26 U S.C. § 7206(1)
(false corporate tax return), 26 U S.C. 8 7203 (failure to file a
corporate tax return), and 26 U S.C. 8§ 7206(1) (false persona
i ncone tax return).



Judge Sparks. At a hearing on Novenber 5, Judge Sparks allowed
Mann to substitute his counsel and was infornmed by the governnment
that it was seeking another superseding indictnent. Subsequently,
the court granted Mann's notion for a conti nuance, rescheduling the
trial for Decenber 21. At a Decenber 11 notions hearing, the
governnent infornmed the court that it was still working on the
super sedi ng indictnent. On Decenber 18, Mann's counsel filed a
notion for a continuance to allow him nore time to exam ne the
evi dence. On Decenber 22, the court granted Mann's notion for
conti nuance, and set the case for trial on March 1, 1993. On
February 24, 1993, the district court filed an anmended order,
rescheduling the trial for March 29, 1993. At docket call on
March 1, the governnent told the court that it was still pursuing
a superseding indictnent, expected by July. On March 11, the
district court entered an order rescheduling Mann's trial for
July 5 because his counsel needed additional tinme to prepare his
defense. On June 30, the grand jury issued the thirty-nine count

superseding indictnment that is the subject of this appeal.® After

3The indictnment charged all the defendants, Gallaher, Mbore,
Al sup, Christensen, and Mann with thirty-ni ne counts based upon the
follow ng code violations: (1) 18 U S.C 8§ 371 (conspiracy to
defraud a savings and | oan, the Federal Honme Loan Bank Board, and
the I nternal Revenue Service); (2) 18 U . S.C. § 1006 (fal se entries
in savings books); (3) 18 U S C 8§ 1014 (false statements to
banks); (4) 26 U.S.C. §8 7206 (false tax returns); (5 18 U S.C. 8§
657 (m sapplication of savings funds); (6) 18 U S. C. 8§ 1006
(fraudul ent participation in savings transactions); (7) 18 U S. C
8§ 215(a) (receipt of commssion for procuring loan); and (8) 26
US C 8 7203 (willful failure to file tax return).



a di scovery notion hearing on Septenber 24, 1993, the court set the
trial date as January 4, 1994.

In the neantine, plea negotiations were ongoing. Before the
first indictnment had issued in Septenber 1991, the governnent had
met with the defendants and their attorneys on several occasions to
di scuss the case. As a part of these discussions, the governnent
had allowed the defendants to inspect portions of governnent
agents' reports* that included assessnents of the strength of the
case, and that were otherw se not di scoverabl e under Rule 16(a)(2).
In addition to the exposure of these docunents, Agent Mazur copied
approxi mately 150 pages of his report, ternmed the "evidence" or
"factual " section and placed it onfile with the governnent's ot her
evidence to which the defendants were given access in order to
all ow the defendants to better understand the cases agai nst them
Apparently, a portion of Agent Brooks's report was al so deposited
with the governnent's evidence, conposed of hundreds of vol unes of
materi al s.

Al t hough the record does not contain a formal agreenent
governi ng access to these docunents and the agents' reports, the
record reflects that early in the discovery process certain "rules
of engagenent"” were established. The district court was aware of
t hese rul es because on several occasions the governnent referenced

these informal rules in its pleadings and correspondence. For

“These were the reports of the Internal Revenue Service's
Speci al Agents Walter Mazur and Howard Brooks.



instance, in its January 24, 1992 Response to Pretrial Mtions
Fil ed by Defendant WIIliamMbore, the governnent stated that it had

agreed to informally provide all discovery to which
Def endant Moore is entitled pursuant to the Federal Rules
of Crimnal Procedure and the |laws and Constitution of
the United States. Further, the governnent has
informally agreed to provide discovery of materials to
whi ch Defendant More is not entitled under the above
cited authorities.

Suppl enental Record on Appeal, Vol. |, at 103. In its January 24,
1992 Response to Pretrial WMtions Filed by Defendant Peter
Gal | aher, the governnent states that "[i]t is the policy of the
prosecutor assigned to this case to facilitate di scovery whenever
possible. To that end, counsel for M. Gallaher . . . has been
allowed to exam ne the Special Agent's report prepared by Walter
Mazur of the Internal Revenue Service." [|d. at 105.

I n ot her pl eadi ngs, the governnent was nore specific as to the
paraneters of the rules, using the sane | anguage to descri be access
to the materials on two different occasions:

[t]he governnment wll voluntarily allow all
defendants in this cause to exam ne and copy evidence
which the governnment has accunulated during its
i nvestigation. The only exceptions are itens submtted
to the governnent with a reservation of the attorney-
client privilege. Counsel for the defendants may exam ne
the governnent's files at the Federal Building, 300 East
8th Street, Austin, Texas. The files are in the custody
of Walter Mazur, Special Agent, |Internal Revenue Service,
Crimnal Investigation Division. . . . A copier is
available to the defendants' attorneys. A fee of 10
cents per page wll be charged.

The governnent has previously allowed attorneys to
exam ne Agent Mazur's report. The governnent wl|
continue to allow counsel to review the factual portion
of the report, but the report nmay not be copi ed and nust




renain on governnent prem ses at 300 East Ei ghth Street,
Austin, Texas.

May 13, 1992 Response to Pre-Trial Motions Filed by Def endants Mann
and Gal | aher, Supplenental Record on Appeal, Vol. 1I, at 274-75
(enphasi s added); June 9, 1992 Response to Pre-Trial Mtions Filed
by Defendant Christensen, Supplenental Record on Appeal, Vol. 11
at 421-22 (enphasis added). Moreover, early in the discovery
process, the governnment orally told the court that it was giving
t he defendants restricted access to portions of the special agents
reports. In a June 10, 1992 pretrial notion hearing, the
governnent stated that

we have given the attorneys access to M. Mzur'

i nvestigative reports. . W intend to give the
attorneys access throughout [the di scovery process] to
the factual portions of that report. Now there's sone
theory and that sort of thing in there that we are going
to hold back, but the factual portions that will |ead
them into the evidence, that the governnent has
accunul ated, will remain open to them

Record on Appeal, Vol. V at 12 (enphasis added).

As the record refl ects, the defendants were all owed to exam ne
t he evi dence portion of the investigative reports, but specifically
were prohibited fromcopying these reports. Up to July 1992, the
def endants had access to these investigative reports, as well as
docunentary evidence in the basenent of the federal governnent
building in Austin, Texas. On July 6, however, the governnent
di scovered a representative of one of the defendants hand-copyi ng
verbatimfromthe evidence portion of one of the reports, in direct

contravention to the informal rules of access established for the



docunents. This act pronpted the governnent to deny access to the
agents' reports to all defendants in the case.® The governnent,
neverthel ess, continued to offer access to the other docunents
involved in the case. Apparently, the defendants did not raise an
i mredi ate objection to this denial of access.

On August 4, 1992, the indictnent under which this discovery
had been proceeding was voluntarily dism ssed by the governnent.
A superseding indictnent against only Mann was issued in md-
August® so that Gall aher, Mbore, Al sup, and Christensen, at that
point, were no l|longer involved in discovery. The gover nnent
al l oned Mann to have access to governnent docunents, but wthheld
access to the special agents' reports. The record does not refl ect
t hat Mann expressed any objection to this denial of access.

On June 30, 1993, alnobst one year later, the governnent
obt ai ned the superseding indictnent that is at issue in this case.
See Note 3 supra. In connection with this indictnent, the
governnment continued to practice the open discovery policy it had

previously enployed with these defendants. The governnent agent

The government, however, nmade an exception to this rule for
Gal | aher's substituted counsel, whom the court had appointed on
July 30, 1993, to replace previous counsel. Because the counse
cane into the case late, the governnent gave him access to the
special agents' reports on several occasions so that he could
understand the nature of the governnent's case. The gover nnent
al so made clear to himthat it would not allow the reports to be
copi ed.

6See Note 2 supra.



reports, however, were not anong the docunents to which the
def endants were given access.

On QOctober 5, 1993, over one year after access to the
governnent agents' reports was curtail ed, appellee More filed a
motion for discovery, inspection, and copying of exculpatory
evidence, in an effort to obtain the investigative reports. Moore
contended that the governnent had waived any privilege by
di sclosing the reports during earlier plea negotiations. After a
hearing on Novenber 19, the district court found that the
governnent, "by appropriately cooperating with defense counsel in
the discovery process, has allowed the defendants' counsel to
i nspect the notebook and therefore has waived any work product
privilege." Thus, the district court granted Moore's notion on
Novenber 24 and ordered the governnment to present the reports for
an in canera inspection so that the court could determ ne what
parts of the agents' reports, if any, could be redacted pursuant to
a protective order. Wen the governnent tendered the reports to
the court on Decenber 10 for the inspection, it asked the court to
reconsider its disclosure order, rem nding the court that Fed. R
Crim P. 16(a)(2) specifically nakes these reports undi scoverabl e.
On Decenber 17, the court held another hearing and orally denied
the governnment's notion for reconsideration. As a result, the
court again ordered the governnent to disclose the agents' reports
because the previous disclosures had been inconsistent with the

governnent's wor k product privil ege, even t hough t he governnent had



argued that these docunents were exenpt fromdi sclosure under Rule
16(a)(2). The court then scheduled an evidentiary hearing for
Decenber 28 to determ ne whi ch docunents had been di scl osed. After
this hearing, rather than consider the alternative of holding the
governnment in contenpt, the district court entered an order on
Decenber 29 requiring the governnent to produce the reports, having
stated in the hearing that even if there were rules governing
access to the docunents, the governnent had wai ved any privilege it
had to the docunents. See Record at Vol. XlI, p. 97. The court
al so warned that it would dismss the indictnent if the governnent
did not conply with its order. The governnent did not conply, and
the court dism ssed the indictnent on January 3, 1994. This appeal
fol | oned.
|1

The parties raise three issues on appeal. All  of the
appel l ees, except Gallaher, first contend that this court is
Wi thout jurisdiction to hear this appeal. The governnent, as
appel l ant, presents two contentions: first, it contends that the
district court erred in ordering the governnent to provide the
defendants with copies of the special agents' reports that were
exenpt from pretrial discovery under Fed. R Cim P. 16(a)(2);
second, it argues that the district court abused its discretionin
dism ssing the indictnent based on the governnent's refusal to
provi de copies of the agents' reports to the defendants.

W will address each issue in turn.

-10-
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A
We first nust address the defendants' argunent that this court
does not have appellate jurisdiction over this matter. Thi s
argunent plainly lacks nerit. This appeal is authorized by 18
US C 8§ 3731, which permts the governnent to appeal from "an
order of a district court dismssing an indictnent,"” providing,
however, "no appeal shall lie where the double jeopardy clause of
the United States Constitution prohibits further prosecution.” The
def endants argue that the double jeopardy clause prohibits this
appeal. The defendants concede, as they nust, that jeopardy has
not attached because a jury has not yet been enpanel ed and sworn.

See United States v. Juarez-Fierro, 935 F.2d 672, 675 (5th Cr.

1991). They cite no authority in support of their argunent, but
urge this court to adopt a functional approach to double jeopardy
anal ysi s. As stated above, this argunent has no nerit.
Accordi ngly, because the governnment's appeal is authorized by 8
3731, we have appellate jurisdiction.
B

Now | et us determ ne whether the district court erred when it
ordered the governnent to produce docunents in question. W review
the district court's actions in this discovery setting for an abuse

of discretion. United States v. Sarcinelli, 667 F.2d 5 (5th Cr.

1982) .

-11-



We begin with an exam nation of the plain |anguage of Rule
16(a)(2). Under the heading, "Information Not Subject to
Disclosure,” Rule 16(a)(2) states that, wth exceptions not
relevant here, "this rule does not authorize the discovery or
i nspection of reports, nenoranda, or other internal governnment
docunents mnade by the attorney for the governnment or other

governnent agents in connection wth the investigation or

prosecution of the case." (Enphasi s added). As an internal
gover nnment docunent produced by governnent agents in connection
wth the investigation of this case, the reports at issue clearly
fall within the anbit of this rule, and thus are exenpted from
di scovery.

The Advi sory Conm ttee Notes cast nore |light on the purpose of
the rule. The 1974 Anendnent Notes state that the phrase "reports,
menor anda, or other internal governnent docunents made by the
attorney for the governnent"” was neant to incorporate the "work

product" | anguage of H ckman v. Taylor, 329 U S. 495 (1947), into

the rule to ensure that governnent attorneys' litigation
preparations are protected fromdi scovery. The Notes, however, say
not hi ng about the work product privilege, as it is understood in
H ckman, bei ng made applicable to the internal governnment docunents
produced by ot her governnent agents.

The defendants argue that United States v. Nobles, 422 U S.

225 (1975), nmade the work product privilege fully applicable to

crimnal cases, and, thus, its waiver rules apply here. It is true

-12-



that the work product privilege does apply in crimnal cases. W
di sagree, however, with the defendants' characterization of the
extent to which Nobles expands this privilege to cover docunents
made expressly nondi scoverable in Rule 16(a)(2). Nobl es was

concerned only with the defendant's work product. The scope of

pre-trial discoverability of internal governnent docunents, as set
forth in Rule 16, was not at issue. Put another way, Nobles, which
was not concerned with Rule 16(a)(2), cannot be read to alter the
plain | anguage of a rule it did not address. W should further
observe that at the tine of the Nobles decision, the work product
| anguage that the defendants assert to support their argunment had
not yet been incorporated into Rule 16(a)(2). |In short, we do not
thi nk that Nobl es expands the attorney work product privilege to
ot her governnent agent internal reports, such as those cont enpl at ed
in Rule 16(a)(2).

Al t hough we decline to extend the rules of the waiver of
attorney work product privilege to the context of the case before
us, we find that the general rul es regardi ng wai ver are applicabl e.

See United States v. Mezzanatto, 115 S.C&. 797, 801-02 (1995)(The

provisions of the Federal Rules of Cimnal Procedure are
"presunptively wai vabl e" by a voluntary agreenent of the parties.).
"A waiver is avoluntary and intentional relinqui shnent of a known
right or conduct that warrants an inference of such a

relinqui shnment." Highlands Ins. Co. v. Allstate Ins. Co., 688 F. 2d

398, 404 (5th Cr. 1982); see also Birdwell v. Skeen, 983 F. 2d

- 13-



1332, 1340 (5th Gr. 1993). Rule 16(a)(2) clearly exenpts certain
types of governnment nmaterials fromdiscovery, wwth the reports at
i ssue being anong them The defendants argue that when the
governnent allowed themto inspect the agents' reports, it waived
the privilege against disclosure. The district court agreed and
found that notw thstanding the establishment of any conditions
governi ng the access to the speci al agents' reports, the governnent
wai ved t he privil ege of nondi scoverability upon once disclosingthe
reports to the defendants. After | ooking at the general principles
of waiver and the governnent's conduct in this proceeding, we
conclude that the district court erred.

Fromthe very first, the governnent put certain conditions on
t he def endants' access to these reports. During plea negotiations
in 1991, the governnent attorneys and special agents were present
when the defendants and their attorneys reviewed the reports.
Furt hernore, the defendants were only given access to a portion of
the reports. Although other docunents were allowed to be copi ed,
wth the governnment even providing a copying machine, the
governnent made clear that these reports, which are indeed

protected by Rule 16(a)(2), could not be copied.” Mreover, along

"The defendants argue that the governnent's rules governing
the copying of the reports are anbiguous. They assert that the
rules are susceptible to an interpretation allow ng hand-copyi ng,
but di sall ow ng phot ocopying. W reject this argunent out of hand.
The plain |anguage of the correspondence from the governnment
disallows "copying," which wuld include any manner of
reproducti on.

-14-



wi th ot her docunents, the governnent controlled the access to the
reports and would not allow the parties to transport them from
governnent facilities. Fromthe start, the defendants agreed to
the terns of this restrictive arrangenent. So long as the
def endants conplied, the governnent permtted access. Only when
the governnent discovered one of the parties hand-copying,
verbatim fromthe reports didit wthdrawthe restricted access to
these reports that it had granted earlier. In the light of these
facts, we conclude that, even assum ng the governnent's conduct
satisfies the principles of waiver generally, the governnent did
not waive its Rule 16(a)(2) privilege absolutely. I nstead, it
waived the rule's protections conditionally; that 1is, the
governnent agreed to suspend Rule 16(a)(2) so long as the
defendants did not copy the privileged materials. When this
condi ti on was breached, however, the obligation of the governnent

termnated, the parties returned to the status quo ante, and the

governnent was, therefore, free to reassert its Rule 16(a)(2)
privilege agai nst disclosure.

Al t hough this particular question of waiver has sel dom been
addressed, courts that have been confronted with a Rule 16(a)(2)
gquestion have read the rule to prohibit forced disclosure of this

type of governnent work product. See United States v. Lov-It

Creanery, Inc., 704 F. Supp. 1532 (E.D. Wsc. 1989); see also United

States v. Wllians, 998 F.2d 258, 268 n.23 (5th Gr. 1993)("[Rule

16(a)(2)] specifically provides that ‘“internal' nenoranda and

-15-



reports prepared by the governnent in the preparation of its case
are not discoverable."). Furthernore, other courts have recogni zed
the binding power of these informal discovery agreenents. See

United States v. Cole, 857 F.2d 971, 976 (4th Cr. 1988). O her

cases have held that although the governnent all owed defendants to
vi ew certai n docunents covered by Rule 16(a)(2), or asimlar state
rule, no waiver of the privilege against disclosure occurred. See

United States v. Penix, 516 F. Supp. 248 (WD. kla. 1981); Indi ana

ex rel. Keaton v. Circuit Court of Rush County, 475 N. E. 2d 1146

(I'nd. 1985).
C
Finally, in the light of our opinion above, the district
court's error in dismssal of the indictnment is now self-evident,
considering our conclusion that the governnent did not waive
absolutely its Rule 16(a)(2) privilege against nondisclosure.
Because we hold that the governnent acted withinits Rule 16(a)(2)
protections, the court was wi thout the power to i npose the extrene
penalty of dism ssal of the indictnment. Consequently, the district
court abused its discretion, and the order of dismssal nust be
reversed
|V
To sumup, we hold that we have jurisdictionto entertain this
appeal . Furthernore, we hold that the governnent properly asserted
its privilege against disclosure under Rule 16(a)(2). Thus, the

district court abused its discretion when it ordered a di sm ssal of

-16-



the indictnent.® For the foregoing reasons, the district court's
order dismssing the indictnent is

REVERSED and REMANDED

8Wen the district court dismssed the indictnent, it also
noted t hat the governnent had engaged i n ot her unjustifiabl e del ay.
The court further indicated that this background of additiona
del ay had influenced its decisionto dismss theindictnent. It is
neverthel ess clear, however, that only the added factor of the
governnent's refusal to disclose noved the judge actually to
dismss the indictnment. No record was made that would allow us to
review the court's finding of fault against the governnent for
ot her del ays encountered during the case. Thus, the only issue we
decide in this appeal is that the district court erred by
dism ssing the indictnent based on the governnent's failure to
di scl ose the agents' reports. Thi s opinion does not affect the
right of the district court to reconsider on remand any other
al | eged m sconduct on the part of the governnent and, if justified,
to take appropriate action.

-17-



