UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94-41041

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS

ROBERT CARRCLL OSBCRNE, and
TI MOTHY EARL NORRI S,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Eastern District of Texas

(Cct ober 18, 1995)

Bef ore W SDOM DUHE, and BARKSDALE, Circuit Judges.
WSDOM Circuit Judge:

Robert Carroll Gsborne and Tinothy Earl Norris were both
convi cted of ki dnapping and of using a firearmduring a ki dnappi ng.
Both nmen now challenge their convictions, and M. GOsborne also
chal | enges his sentence. W find no reversible error and AFFIRM

| . Background

On March 15, 1994, Robert Carroll Gsborne and Tinothy
Earl Norris, the defendants/appellants, along with a third man,
Denver Weaver, began a two day crine spree that took themto three
different states. That norning, in Texarkana, Texas, the three nen
left a local notel with the purpose of |ooking for enploynent.
This search was short-lived, however, as their first stop was a

| ocal Iiquor store, where Norris purchased sone beer.



After this stop, the three nen drove to a residence in
Texar kana where they used a knife to rob a wheel chair-bound “dope
dealer” of a .22 caliber revolver, a VCR noney, jewelry, and
several bags of marijuana. They sold the VCR at a | ocal pawn shop,
and unsuccessfully tried to test fire the gun.

The nmen then went to Dekal b, Texas, where Norris had
acquai ntances. As they drove and visited Norris’'s friends, they
snoked the stolen marijuana and drank the beer they had purchased
earlier. The three nen eventually arrived at the hone of Jane Doe,
a twelve year old girl. Norris knew Jane because his sister was
al so Jane’s aunt by nmarri age.

The nmen visited wth sone wonen who were at Jane’s house,
and then left for a while. Wen they returned later in the day,
the wonen were gone, but Jane was still at the house. Norris
persuaded Jane to get in the car and show hi m where her aunt was.
Norris sat in the back seat wwth Jane. GOsborne drove, and Waver
rode in the passenger seat.

When Jane instructed Osborne to turn right at an
intersection, Norris told Osborne to turn left. Jane corrected
Norris, and he told her to shut up. Jane told the nen that she had
to be hone for choir practice. 1In response, Norris showed Jane the
gun they had stolen in Texarkana. Jane again asked to go hone.
Norris told her to shut up and relax, then renoved her pants and
sexual ly assaulted her in the back seat of the car. Norris kept
the gun with himduring the assault.

Gsborne then drove the group to an abandoned house in the



country where his nother had recently lived. Norris |ead Jane by
the arminto the bedroom of the house. Gsborne followed behind,
and brought the gun with him Norris pointed the gun at Jane and
told her to disrobe and get on an old mattress that was in the
room He threatened to kill her if she refused. Norris and
Gsborne then took turns sexually assaulting Jane. They kept the
gun on the mattress during the assaults. Waver was intoxicated,
and stayed in the front room of the house during the assaults.

Afterwards, they all dressed and returned to the car.
Jane again asked to go hone. Norris told her that she was not
going to go hone. He said that she was “going to be their girl”
and was going to “nmake them sone noney” by selling her body.

The group then drove to a truck stop, where they
abandoned Waver . Norris and Gsborne then took Jane back to the
nmotel they had stayed in the previous night. In the room both nen
agai n sexually assaulted Jane. Afterwards, Norris told Jane that
he knew where she |lived and that he would kill her if she tried to
run away.

The next norning, Norris, Osborne, and Jane left the
motel. They had car trouble, and tried to get help in Texarkana.
While they waited, the group had breakfast in a crowded hospital
cafeteria. Jane did not attenpt to escape or ask for help.

Norris and Gsborne eventual |y persuaded a man to tow t hem
to an auto parts store in exchange for sone nmarijuana. They |eft
Jane alone with the man while they were in the store. At this

time, Jane tried to get help, and told the man what had happened to



her. He ignored her story, left her with Gsborne and Norris, and
did not call the police.

After the car was repaired, Jane repeated her request to
go honme. Norris again told her that she was not going to go hone,
and that she was going to “nmake them sone noney.”

Jane fell asleep. Wiile she was sl eeping, GCsborne and
Norris drove to Arkansas, and burglarized a hone. They took two
guns, a television, a VCR and a keyboard. They then drove to
Loui siana. In Louisiana, they attenpted to sell the stolen itens
at several locations. They also bought ammunition at a K-Mart, and
pi cked up anot her i ndividual whomthey al so threatened.

Later, Osborne and Norris went to a housing project with
the two guns. They returned with a wall et and a bottle of cocai ne.
While attenpting to speed away fromthe project, they got into a
wreck. Before the police arrived, Norris and Osborne hid the guns
and the keyboard in a nearby truck.

When the police arrived, an officer took Jane into
protective custody, and arrested Norris and Gsborne. The officer
searched the car and found a bag of marijuana residue, a stolen
identification card, and two boxes of ammunition. He also found
two .38 caliber revolvers and the stolen keyboard in the nearby
truck. The .22 caliber revolver was never recovered.

On April 5, 1994, a grand jury indicted Osborne and

Norris for aiding and abetting,! ki dnapping,? and possession of a

18 U.S.C. § 2.
18 U.S.C. § 1201(a)(1).
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firearmduring a violent crinme.® The two nen were tried together,
begi nning on June 13, 1994.

The primary evidence against Norris and Osborne was the
testi nony of Denver Waver and of Jane Doe. Before Jane Doe took
the stand, the prosecution asked the district court to close the
proceedi ngs while she testified. Over the defendants’ objections,
the district court ordered that Norris’s sister |eave the
courtroom and prohibited any new spectators fromentering during
Jane’s testinony. The district court allowed the remining
audi ence, which included relatives of both defendants, to stay.

On June 17, 1994, the jury returned guilty verdicts on
all counts against both Norris and OGsborne. On Septenber 23, 1994,
the district court sentenced Norris to 322 nonths in prison, and
Gsborne to 295 nonths in prison, each followed by five years of
supervi sed rel ease. In calculating Gsborne’s sentence, the
district court included a prior uncounsel ed conviction in Gsborne’s
crimnal history.

Gsborne and Norris both appeal the district court’s
decision partially to close the courtroomduring the testinony of
Jane Doe, contending that this action violated their Sixth
Amendnent right to a public trial. In addition, Norris appeal s the
sufficiency of the evidence supporting his conviction, and Osborne
appeal s the district court’s consideration of the prior uncounsel ed
conviction in conputing his sentence. W consider each of these

appeal s in turn.

18 U.S.C. § 924(c)(1).



1. The Right to a Public Trial

Norris and Osborne argue that the district court violated
their constitutional right to a public trial when it partially
cl osed the courtroomduring the testinony of Jane Doe. W review
this question of constitutional |aw de novo.

The Sixth Amendment to the United States Constitution
guarantees a public trial to all crimnal defendants.* This right
exists to ensure the fairness of the proceedings and to encourage
wi t nesses to cone forward with information.® The right to a public
trial is not absolute, however, and nust be bal anced agai nst ot her
interests essential to the admnistration of justice.®

In Waller v. Georgia, the United States Suprene Court
adopted the followng test for determ ning when the defendant’s
right to a public trial is outweighed by other considerations: 1)
a party seeking to close a court proceeding nust advance an
overriding interest that is likely to be prejudiced; 2) the closure
must be no broader than necessary to protect that interest; 3) the
trial court nust consider reasonable alternatives to closing the

proceeding; and 4) it nust make findings adequate to support the

We note that the First Anendnent al so guarantees to the
press a related right of access to crimnal proceedings. Press
Enterprises Co. v. Superior . of Calif., R verside Cty., 464 U S.
501 (1984). At oral argunent, the defendants devel oped an ar gunent
that the press shoul d have had access to the proceedings. They did
not raise this argunent at the tinme the district court closed the
courtroom however. Therefore, we will not address this issue for
the first tinme on appeal.

VWl ler v. Ceorgia, 467 U. S. 39, 46 (1984).
Id. at 45.



closure.”’

There is a significant difference between Wall er and t he
i nstant case, however. In Waller, the Suprenme Court addressed a
total closure of a suppression hearing, fromwhich all nenbers of
t he public were excluded.® In the present case, the district court
ordered only a partial closure of the proceedings, allow ng all but
one of the existing spectators to remain during the victims
t esti nony.

Prior to the Waller decision, this circuit addressed the
constitutionality of a partial closure in Aaron v. Capps.® In
Aaron, this court held that, when considering a partial closure, a
trial court should | ook to the particul ar circunstances of the case
to see if the defendant will still receive the safeguards of the
public trial guarantee.' This court reasoned that the partial
cl osi ng of court proceedi ngs does not rai se the sane constitutional
concerns as a total closure, because an audi ence remains to ensure
t he fairness of the proceedings. !

Al though this circuit has not had the opportunity to
reexamne the constitutionality of a partial closing since the

VWal | er decision, five other circuits have addressed the i ssue. The

Id. at 46.

ld. at 42.

507 F.2d 685 (5th Cir.), cert denied, 423 U.S. 878
(1975).

Id. at 688,

1 d.



Second, Eighth, Ninth, Tenth, and El eventh G rcuits have all found
that Waller’s stringent standard does not apply to partial
cl osures, and have adopted a |ess demanding test requiring the
party seeking the partial closure to show only a “substanti al
reason” for the closure.' As in this circuit’s Aaron decision
t hese courts have all based their decisions on a determ nation that
partial closures do not inplicate the sane fairness and secrecy
concerns as total closures.?®3

We agree. W do not read Waller as altering this court’s
analysis of partial closings as discussed in Aaron. W now,
however, also adopt the “substantial reason” test set forth by
other courts as a nethod of determning if a partial closure neets
the constitutional standards of Aaron.

Applying this test to the instant suit, we find that the
partial closure was justified. The governnent initially nade a
request for a full closure, arguing that it was concerned that
forcing the twelve year old Jane to testify in front of the public
woul d traumati ze or intim date her, perhaps causi ng psychol ogi cal

harm or maki ng her unable to communicate.!* Al though the district

United States v. Farner, 32 F.3d 369 (8th Cir. 1994);
Wods v. Kuhlmann, 977 F.2d 74 (2d Cr. 1992); United States v.
Sherl ock, 962 F.2d 1349 (9th Cr. 1989), cert. denied, --US. --,
113 S. . 419 (1992); Nieto v. Sullivan, 879 F.2d 743 (10th Cr.),
cert. denied, 493 U S. 957 (1989); Douglas v. Wainwight, 739 F.2d
531 (11th Gir. 1984), cert. denied, 469 U S. 1208 (1985).

Farner, 32 F.3d at 371; Wods, 977 F.2d at 76; Sherl ock,
962 F.2d at 1357-58; N eto, 879 F.2d at 753-54; Douglas, 739 F.2d
at 533.

We note that the government moved to close the
proceedi ngs pursuant to 18 U . S.C. 8§ 3509(e), which authorizes the

8



court did not create a detailed record on this issue, we infer that
it eventually ordered the partial closure on this basis. The
protection of a mnor fromenotional harmis a substantial enough
reason to defend a limted closing of the proceedi ngs.

Furthernore, the district court did not limt access to
t he proceedi ngs beyond the justifiable limts. The court refused
the governnent’s request for total closure of the proceedings.
Wth one exception, the court allowed all existing spectators to
remain in the courtroom only prohibiting access to those who may
have attenpted to enter during Jane Doe’s testinony. There is no
evi dence that anyone was deni ed access based on this ruling. The
one person asked to | eave the proceedings was both the sister of
t he defendant Norris and the aunt of the victim It was not error
to renove this person when her presence nay have traunati zed the
W tness, and when other nenbers of the defendants’ famlies were
all owed to remain.

We find that in the circunstances this case presents, the
def endants were not denied their Sixth Arendnent right to a public
trial. W enphasize, however, that courts should not lightly cl ose
public proceedi ngs such as trials. Furthernore, when addressing a

request for a partial closure, courts should take care to devel op

closing of a courtroom when a mnor testifies, if the court
determ nes on the record that “requiring the child to testify in
open court woul d cause substantial psychol ogical harmto the child
or would result in the <child s inability to effectively
communi cate.” The defendants do not challenge the court’s
application of the statute, but instead challenge only the
constitutionality of the closure as a whole. W therefore do not
decide if the court correctly conplied with the statute.

9



a record of the issues, and neke detailed factual findings. I n
spite of these adnonitions, on the facts this case presents, we
uphold the district court’s decision to partially close trial
pr oceedi ngs.

I11. The Sufficiency of the Evidence against Norris

Appellant Norris asserts that there was insufficient
evi dence to support his convictions for kidnapping and for using a
firearmduring the ki dnappi ng. A guilty verdict nust be sustained
if the evidence considered in the |light nost favorable to the
verdict would have allowed a rational fact finder to find the
def endant guilty beyond a reasonabl e doubt.?® It is the role of the
jury, not the appellate court, to weigh the evidence and determ ne
the credibility of the witnesses.!® Therefore, if there is evidence
to support the verdict, this court will sustainit. W find that
the evidence clearly supports both of Norris's convictions.

To obtain a conviction for Kkidnapping, the governnent
must prove four elenents: 1) the transportation in interstate
comerce; 2) of an unconsenting person who is; 3)held for ransom
reward, or otherwise, and 4) the acts were done know ngly and

willingly.®® The governnent has net its burden in this case.

United States v. lvy, 929 F. 2d 147, 150 (5th Gr.), cert.
deni ed, 512 U. S. 883 (1991).

United States v. WIllianms, 998 F.2d 258, 261 (5th Cir.
1993), cert. denied, --U S --, 114 S. C. 1940 (1994).

ld. at 261-62.

18 U.S.C. 8 1201(a)(1l); see also, United States v.
Jackson, 978 F.2d 903, 910 (5th Cr.), cert. denied, --U. S. --, 113
S. . 2499, 3055 (1993).

10



The evi dence shows that Norris and Osborne t ook Jane over
not one, but two state lines, as they drove from Texas into
Arkansas, and then into Louisiana. Jane testified that she
repeatedly asked to go honme, but Norris told her that she could
not, and that he would kill her if she tried to run away. She said
Norris and Osborne frequently kept a gun within her sight and
threatened her wth it. Jane also testified that both nen
repeatedly sexually assaulted her, and that Norris told her that
she was going to “nmake noney” for them

Norris argues that this evidence cannot support his
conviction for Kkidnapping because Jane initially entered his car
voluntarily, never attenpted to escape, and was asleep when he
drove her across state |ines. These facts do not trunp the
evi dence that Jane was taken against her will, particularly when
one considers that Jane was only twelve at the tinme of the
ki dnappi ng. The jury’s verdict is sustained.

Norris al so argues that thereis insufficient evidenceto
prove that he used a firearmduring the kidnapping. To be guilty
of using a firearmduring the conmm ssion of a violent crinme under
18 U.S.C. 8 924(c)(1), the government needs to prove only that the
firearmwas available to the defendant to facilitate the crinme of
violence.? |In this case, Jane testified that Norris pointed a gun
at her, and kept it near him when he assaulted her. She al so

testified that she was afraid to attenpt escape because of the gun.

United States v. Rocha, 916 F.2d 219, 237 (5th Cir.
1990), cert. denied, 500 U S. 934 (1991).

11



Again, this evidence is sufficient to uphold the jury’'s guilty
verdict. W affirmboth convictions against Norris.
| V. The Cal cul ati on of OGsborne’s Sentence.

Appel | ant OGsborne asserts that the district court erred
when it wused an uncounseled prior msdeneanor conviction to
increase his crimnal history category.?® The district court’s
application of sentencing guidelines is a question of |aw, which we
revi ew de novo. 2

I f a prior conviction has not been held constitutionally
invalid, then a district court has the discretion to include the
conviction in calculating the sentence.? The burden of proving
that such a conviction is constitutionally invalid falls on the
def endant.?® Osborne did not neet his burden in this case.

An uncounsel ed conviction that results ininprisonnent is

Osborne was given a crimnal history score of eight,
pl acing himin category IV. This score was determ ned as foll ows:

2 points for indecency with a child

1 point for shoplifting two packages of Tw nkies and
Di ng- Dongs

2 points for m sdeneanor theft

2 points for commtting the present offense while on
pr obati on

1 point for commtting the present offense |ess than

_ two years after being rel eased from custody.
8 TOTAL.

Gsborne chal l enges the addition of two points for the m sdeneanor
t heft conviction.

United States v. Howard, 991 F.2d 195, 199 (5th Cr.),

cert. denied, --U.S.--, 114 S. C. 395 (1993).
| d.
ld. at 199.
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unconstitutional only if the defendant did not waive his right to
an attorney.? |In this case, the presentencing report, which was
based on original court docunents, reflects that Gsborne did waive
his rights before entering a guilty plea to the m sdeneanor char ge.
Gsborne al |l eges that he did not do so, but has produced no evi dence
to support his assertion . Thus, Gsborne did not neet his burden
of proof. The district court did not err in including the
conviction in calculating Gsborne’s sentence.
V. CONCLUSI ON.

For the foregoing reasons, we AFFIRM the convictions

agai nst Robert Carroll Osborne and Tinothy Earl Norris, and al so

AFFI RM t he sentence given to Robert Gsborne.

United States v. Haynmer, 995 F.2d 550, 552 (5th Cir.
1993) .
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