IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30616

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appel |l ee-Cross-Appel | ant,
ver sus
DAVID R WALTERS,
Def endant - Appel | ant - Cr oss- Appel | ee,
and
M W HART aka Webb Hart,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Eastern District of Louisiana

June 26, 1996
Before JOLLY, JONES and BENAVIDES, G rcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

David R Walters and M W "Wbb" Hart were convicted after a
joint trial for mail fraud, noney |aundering and conspiracy. The
prosecution charged, and the jury found, that Walters and Hart
concocted an el aborate schene to conceal the nature and source of
paynments nmade to Hart, a nenber of the governing body of St.
Tanmany Parish (the “Parish”), by the Parish's insurance conpany.

VWalters was enployed by the insurance conpany. The gover nnment



charged that the purpose of the Hart-Walters schene was to defraud
the Parish of noney, i.e., the fees secretly paid to Hart. On
appeal, the defendants contend that sufficient evidence does not
support their convictions because the Parish was not defrauded of
any property inasmuch as the Parish received precisely the
i nsurance coverage that it bargained for at precisely the price it
agreed to pay. They further argue on appeal that there was no
i ntent to decei ve because the i nsurance conpany's i nvoi ce di scl osed
"adm ni strative charges"” in the precise anount paid to Hart. They
al so argue that the district court abused it discretion by denying
their notions for severance. The governnent cross-appeals Walters'
sentence, contesting the district court’s decision to depart
downwardly fromthe Sentencing Guidelines. W find no nerit in any
of these challenges, and therefore affirm the convictions and
sent ences.
I

The Parish of St. Tanmany, Louisiana is governed by a police
jury (the "Police Jury"). In 1987, the Parish was seeking a
conpr ehensive insurance policy. Aware of the Parish's needs and
hoping to garner a "birddog fee" of 10% of the insurance prem um
charged, Hart, an insurance agent and owner of Hart R sk
Consultants, Inc., contacted Walters, a sal ari ed enpl oyee of Arthur
J. Gallagher & Co. ("Gallagher"). Walters agreed to submt a bid
on the Parish's insurance. At an October 7, 1987 neeting of the

finance conmttee of the Police Jury, at which Hart was present,



VWalters presented the Gallagher package to the commttee.
Gal | agher's bid consisted of a single sheet sunmarizing the total
cost of the package, $322,000. It included a separate line-item
charge for "admi nistrative charges" in the anmount of $31,500. No
one ever questioned these charges. As presented, Gallagher's
i nsurance package woul d cost the Parish approxi mately $400, 000 per
year less than it paid in 1986. The commttee voted to accept the
package.

In Novenber, the Parish purchased the insurance program
proposed by G@Gall agher. Pursuant to Gallagher's policy against
shari ng comm ssi ons and a Novenber 12, 1987 |l etter of understandi ng
bet ween Gal | agher and Hart, Hart was to invoice separately for his
f ees. In connection with its purchase, however, the Parish
received a single invoice from Hart Risk Consultants, Inc.
Apparently, Gallagher issued an invoice in the Parish's nanme that
reflected all costs except the $31,500 "adm nistrative fee"
included in the bid, and forwarded it to Hart. Hart retyped the
figures onto his own i nvoi ce, added an "adm nistrative fee" expense
of $31,500, and then delivered the consolidated invoice to the
Parish. At trial, Hart confirmed that he neither negotiated his
fee with the Parish nor disclosed the fact that he was receiving
the fee to anyone in the Parish--he sinply added the line itemfor
"adm nistrative fee" to the invoice he prepared, increased

Gal l agher's invoice price by the sane anmount to equal the bid

price, and forwarded the invoice to the Parish. The Parish paid



Hart the full amount of the invoice, fromwhich Hart deducted his
fee. Hart paid the remaining funds to Gall agher.

Between the tinme of Gallagher's proposal in October and the
Parish's acceptance in Novenber, Hart was elected as a nenber of
the Police Jury--a fact of singular inportance in this case. After
he took office, Hart received the followi ng suns from Gl |l agher:
April of 1988--%$866.47; Decenber of 1988--%$32,500; Novenber of
1989- - $32, 500; Decenber of 1990--$32,500. The governnent cont ended
at trial that these fees were directly tied to the insurance
coverage that Gallagher sold the Parish in those years. I n
contrast to its 1987 policy, the Parish received invoices directly
from Gl lagher for the policies issued in 1988 through 1991.
Gal | agher's invoices during 1988 through 1990 included a separate
line-item for "admnistrative fees" or "consulting fees" of
$32, 500, an anount equal to the fees paid to Hart in 1988 through
1990. In addition, Gallagher's invoice for 1991 included an
"admi ni strative fee" of $34,125, an increase corresponding to the
i ncreased fee Hart requested of Gall agher. @Gallagher's check stubs
variously denomnated the paynents as a "Brokerage Fee," a
"Consulting Fee" and "St. Tammany Police Parish." The notations
Hart made in his own bank book |ist the deposits as being for work
done for the Quachita Parish. Quachita Parish personnel, however,
testified that they had never net Hart.

At trial, Kathi WIllians, Gallagher's technical assistant for

the Parish account during 1987, testified that Walters told her



that Gl l agher "could not show St. Tammany Parish Police Jury on
[the checks to Hart] because Webb [Hart] was the police juror. . ."
Kim d ark, a branch accountant for Gallagher, simlarly testified
that Craig Van der Voort,! Gllagher's Area President, instructed
her to "put Quachita Parish on [Hart's] check" because as a police
juror for the Parish, Hart "wasn't supposed to have anything to do
[with] the insurance."” Believing that Hart had no i nvol venent with
the Quachita Parish account, Cark refused to nake this entry in
Gal | agher's books and instead |isted "Brokerage Fee" on the check
stub. Finally, in response to an inquiry in 1989 from Terrence J.
Hand, a nenber of the Police Jury, a Gallagher receptionist stated
that Hart was the agent for the Parish account--a coment that
apparently initiated the investigation that |ed to these
convi cti ons.

Whil e serving on the Police Jury, Hart stated to reporters
that he received no conpensation for the insurance @Gl l agher sold
to the Parish, and was not doi ng business with the Parish because
"that would be wong." Hart nmade substantially the sane
representations to a staff investigator for the Louisiana
Comm ssion on Ethics for Public Enployees and for the Board of
Ethics for Elected Oficials.

Wal ters consistently told the sane story. In a 1989 letter to

Grey Sexton, head of the Board of Ethics for Elected Oficials for

Van der Voort pled guilty to a one-count indictnent in 1994,



the State of Louisiana, Walters stated that Hart was not an agent
for Gall agher and that when Hart pl aced a pi ece of business through
Gal | agher, Hart remtted the "entire premum for the policy to
Gal | agher and collected his consulting fee separately.” Wlters
reiterated this account of Gallagher's relationship with Hart to
the staff investigator for the Board of Ethics for Elected
Oficials. Wen asked by Hand, a Police Jury nenber, whether Hart
acted as the agent for the Parish's account as Gllagher's
receptionist had i ndicated, Walters stated that Hart had nothing to
do wth the Parish account.

A cruci al piece of evidence introduced by the governnment was
an affidavit regarding conflicts of interest that the Parish
forwarded to Gall agher on or before Decenber 11, 1990, two days
before Gallagher forwarded its last paynment to Hart. Wal ters
signed the affidavit on Decenber 18, 1990, five days after
Gal | agher paid Hart. The affidavit stated that "[n]Jo part of
[ Gal | agher's] contract price was paid or will be paid to any
person . . . for soliciting the contract," other than paynent to
enpl oyees of Gallagher in the regular course of their duties.

According to Allen Cartier, the Parish's chief of staff
between 1986 and 1988 and a nenber of the Police Jury Finance
Commttee, and the Parish's manager at the tine of trial, the
menbers of the Police Jury never questioned the line-item expense
on Gallagher's invoices for admnistrative fees. Terrence Hand

simlarly testified that "no nenber of the finance commttee has



ever . . . questioned a conponent of the cost of the package."
Hand, however, also testified that "[i]f Whbb Hart was getting
anything with that policy, we would have never approved it."

Wal ters and Hart were subsequently charged in a fourteen-count
indictnment with conspiracy to commt mail fraud and | aunder noney,
see 18 U S.C 8§ 371; mail fraud, see 18 U S. C. § 1341; and noney
| aundering, see 18 U . S.C. 88 1956(a)(1)(B)(1), 1957.2 At trial
the district court denied the defendants' notions for severance.

The governnent contended at trial that Hart, Walters and Van
Der Voort conspired to conceal and disguise the fact that the
Parish was being billed for services that could not have been
rendered by Hart because he was a police juror, and that Hart was

the recipient of those fraudulently obtained funds.? In his

2Count 1 of the indictnment charges the defendants wth
conspiracy to commt mail fraud and | aunder noney. Counts 2-10
charge the defendants with nine separate acts of mail fraud. Count
2 represents the check mailed by the Parish to Gallagher on
March 24, 1988, which preceded Gal | agher's $866. 47 paynent to Hart
in April of 1988. Counts 3 and 4 represents the invoice for
services sent by Gallagher to the Parish on Cctober 21, 1988, and
the Parish's remttance mailed on Novenber 17, 1988. Simlarly,
Counts 5 and 6 represent Gall agher's invoice and the Parish's check
for services in 1989; Counts 7 and 8 represents the invoice and
correspondi ng check for 1990; and Counts 9 and 10 represent the
i nvoi ce and fee for 1991.

Count 11 charges the defendants with | aunderi ng the noney Hart
received in April of 1988; Count 12, with laundering the fee Hart
received in Decenber of 1988; Count 13, with |aundering the fee
Hart received in Novenber of 1989; and Count 14, with |aundering
the fee Hart received in Decenber of 1990.

The indictnment does not charge Walters and Hart w th noney
| aundering during 1991, presunmably because Gllagher nade no
correspondi ng paynent to Hart in 1991.

3The indictnment charges Walters and Hart with "[u]s[ing] and



defense, Hart presented evidence that the fees he received from
Gal | agher from 1988 through 1990 represented fees due him for
countersigning other insurance policies sold by Gllagher in
Loui siana, including policies sold to Quachita Pari sh.

Walters testified in his defense that Gallagher continued to
pay the fee to Hart because Hart represented to Van der Voort that
he had nade the proper disclosures to the Police Jury. Wlters
al so contended that nenbers of the Police Jury were so pleased with
the prem um savings to the Parish that they never questioned the
adm nistrative fee expense, and in any event, that it is standard
i ndustry practice to pay "birddog fees," which insurers either bury
in the insurance premumor split out separately as |line-itens.

The jury found Hart guilty of conspiracy, mail fraud during
1988 through 1991 and noney | aundering during 1988 through 1990.
Walters was convicted of conspiracy, mail fraud during 1990 and
1991 and noney | aundering during 1990. Hart was sentenced to 41
months inprisonment to be followed by three years of supervised

rel ease and ordered to pay restitution in the anount of $97,500.

caus[ing] to be used the United States Mail in furtherance of a
schene and artifice to defraud the St. Tanmmany Parish Police Jury,
St. Tanmmany Parish and the citizens of St. Tammany Parish, State of
Loui siana, and to obtain noney by neans of false and fraudul ent
pretenses. . . ." To effect the schene, the indictnent alleges
that Walters and Hart took "actions in order to conceal the fact
that an elected nenber of the [Police Jury, Hart,] was secretly
recei ving consulting/adm nistrative fees to which [Hart] was not
entitled and for services [Hart] did not provide to St. Tammany
Parish."



Wal ters was sentenced to 24 nonths inprisonment and was ordered to
pay restitution in the amount of $97, 500.

VWalters and Hart appeal their convictions, contending that
insufficient evidence supports the convictions and that the
district court abused its discretion in denying their notion for
severance. The governnent cross-appeals Walters' sentence.

|1

The defendants contend that insufficient evidence supports
their convictions for mail fraud. It is fundanental that we, as an
appel l ate court, owe great deference to a jury verdict. Therefore,
in assessing a challenge to the sufficiency of the evidence, we
wll consider the evidence in the light nost favorable to the
verdict and wll afford the governnent the benefit of al

reasonabl e inferences and credibility choices. United States V.

Ayal a, 887 F.2d 62, 67 (5th G r.1989). The evidence is sufficient
if arational trier of fact could have found the essential el enents
of the offense beyond a reasonabl e doubt based upon the evidence
presented at trial. Id.

To convict Hart and Walters of mail fraud, the governnent nust
have proved: 1) the existence of a schene to defraud; 2) use of
the mails to execute the schene; and (3) the defendant's specific

intent to commt fraud. United States v. Fagan, 821 F.2d 1002

1008 (5th Gir. 1987), cert. denied, 484 U. S. 1005 (1988). The mail

fraud statute protects only agai nst schenes or artifices to defraud

another of his property rights. United States v. Rico Industries,




854 F.2d 710 (5th Cir. 1988) (citing United States v. MNally, 483

U. S 350, 107 S. Ct. 2875, 2881 (1987)). Such schenmes may be ai ned

at tangible as well as intangible property rights. Carpenter v.

United States, 108 S.Ct. 316 (1987). Here, however, the indictnent

only charges a schene to defraud the Parish of a tangible property
right inits own noney.

Walters and Hart make a nunber of argunents in support of
their contention that sufficient evidence does not support their
convictions for mail fraud. They argue first that the Parish
suffered no nonetary |loss and therefore that the charged schene
falls outside the mail fraud statute. Second, Walters and Hart
advance several argunents to support their contention that no fraud
or deception occurred and that in any event they | acked the intent
to defraud. We address these separately.

A

The defendants first argue that the United States did not and
in fact could not prove a loss of noney to the Parish and its
citizens.* This is true, they argue, because the record is devoid
of evidence that the Parish paid nore for its insurance package

than otherwise it would have. Furthernore, the defendants argue

“Significantly, the government does not allege that the
VWal ters-Hart schene deprived the citizens of the Parish of their
right to Hart's honest services.

-10-



that the Parish received exactly the i nsurance package it bargai ned
to receive at the price it agreed to pay.°®

We find this challenge to be without nerit. W can, however,
agree that the ultimate question for the jury to have resol ved was
whet her the Parish was defrauded of noney that it otherw se woul d
not have paid--not nerely whether Gall agher secretly paid a fee to
Hart from the insurance premum that the Parish know ngly and
willingly paid to Gallagher. (Qoviously, if the evidence plainly
showed that, even if disclosed to the Parish, Gallagher woul d have
retained Hart's fee as part of its profit fromthe sale, the Parish
woul d not have suffered a noney |oss as alleged in the indictnent.
W are persuaded, however, that the governnent offered anple
evidence from which the jury reasonably could infer that the
conceal nent of the illegal paynents to Hart effectively raised the
cost of the insurance to the Parish.

First, it is undisputed that, because Hart was a nenber of the
Police Jury, Gallagher's paynents to Hart could not |egally have
been made. Second, Terrence Hand, a nenber of the Police Jury,
specifically testified that "[i]f Whbb Hart was getting anything
with that policy, we would have never approved it." The jury thus
reasonably could infer fromthe illegality of the paynents and from

Hand' s statenent that the Police Jury woul d have contested or even

SHart articulates this point differently when he argues that
"Gal | agher obtained th[e] funds [paid to hin] based upon its |egal
contract with the police jury and was free to distribute those
funds as @Gl |l agher saw fit."

-11-



refused to pay the $31,500 "adm nistrative fee" if Gallagher had

clearly denomnated it as an "admnistrative fee for Webb Hart."

| ndeed, there is anple evidence fromwhich a jury reasonably coul d
infer that Walters and Hart knew that the Parish would refuse to
pay Hart's fee if disclosed, to wit, Walters' and Hart's repeated
denials that Gllagher was naking paynents to Hart, Wlters'
explicit instructions to Kathi WIllians that Gallagher "coul d not
show St. Tanmany Parish Police Jury" on the checks to Hart, and
Hart's own notations in his bank book listing the fees as being for
ot her work.

Finally, and perhaps nost inportantly, there is anpl e evi dence
fromwhich the jury reasonably could infer that if the Parish had
contested the fee, Gllagher would have reduced the Parish's
i nsurance premumby a |i ke anount. Specifically, in Decenber of
1990, only five days after forwardi ng Gall agher's paynent to Hart,
Wal ters signed an affidavit submtted to himby the Parish in which
he stated that Gal |l agher had not and woul d not pay any solicitation
fee in connection with the Parish's insurance. Wlters' express

acknow edgnent in that affidavit that solicitation fees were "not
part of [Gallagher's] contract price" indicates that in the Iight
of a full disclosure the Parish's prem um price would have been
reduced by an anount equal to Hart’'s fee.

Thus, considering the evidence in the |light nost favorable to

the verdict and affording the governnent the benefit of al

reasonabl e i nferences and credi bility choices, we concl ude that the

-12-



gover nnent adduced sufficient evidence that Gall agher's paynents to
Hart inflated the cost of the Parish's insurance, over and above
what the Parish--in the light of full disclosure--would have been

willing to pay.?®

SHart argues that the conviction |lacks sufficient evidence
because the fees at issue represent countersigning fees on other
Gal | agher policies. The jury surely did not have to accept such a
contention. Quachita Parish personnel testified that they had
never met Hart. Moreover, Gllagher's own receptionist identified
Hart as the agent for the St. Tanmany Parish account when asked by
a nmenber of the Police Jury. In addition, Gallagher's branch
accountant testified that Quachita Parish was put on Hart's check
because Hart "wasn't supposed to have anything to do [with] the
[St. Tammany Parish] insurance.” Plainly, the jurors reasonably
concluded that @Gllagher's paynents to Hart in 1988 - 1990
represented comm ssions for the St. Tammany Pari sh account.

Mor eover, the jury reasonably could conclude that Gal | agher's
paynment to Hart constituted fees for soliciting or acting as a
"bi rddog" for the Parish account. Hart's own defense is prem sed
on the fact that he rendered no adm nistrative services for the
Pari sh account during 1988 - 1990. In addition, Hart legally could
not render adm nistrative services to the Parish while serving as
a nenber of its Police Jury.

-13-



B

Wal ters and Hart next argue that no deceit or fraud occurred
because Gal |l agher's invoices to the Parish disclosed all costs,
including the fees paid to Hart. Essentially, the defendants argue
that the line-itemdescription of the charge as an "adm nistrative
fee" or "consulting fee" is an adequate and fair description of the
char ge.

This challenge, too, is without nerit. The rel evant deception
or fraud here is not the anount of the paynent, but to whomit was
paid. Walters and Hart are charged with taking "actions in order
to conceal the fact that an el ected nenber of the [Police Jury,
Hart,] was secretly receiving consulting/admnistrative fees to
which [Hart] was not entitled and for services [Hart] did not
provide to St. Tammany Parish." The affidavit signed by Walters
stated that "[n]o part of [Gallagher's] contract price was paid or
wll be paid to any person . . . for soliciting the contract,"
ot her than paynent to enpl oyees of Gallagher in the regul ar course
of their duties. In short, the jury reasonably could have
concl uded that by concealing the fact that Gall agher made paynents
to Hart, the Parish made paynents precl uded by Loui siana | aw, which
it otherw se woul d not have made, and as to which Walters assured
the Parish it had not nmade and would not be required to make
Thus, Gallagher's disclosure of a $31,500 "adm nistrative fee"--

W thout nore--does not suffice to renmedy the calcul ated,

-14-



coordi nated deceit of the Parish as to the nature of those
paynents.
C

Finally, inasimlar vein, Walters argues that he | acked the
intent to defraud the Parish because he believed, as Hart had
represented, that Hart had made the proper disclosures to the
Police Jury, thus making it ethical for Hart to continue to receive
t he fee.

We again are not persuaded. Kathi WIllians testified that
Walters told her that Gall agher "could not show St. Tanmany Pari sh
Police Jury on [the checks to Hart] because Wbb [Hart] was the
police juror . . ." It is further wundisputed that Walters
repeatedly represented to nenbers of the Police Jury and officials
and staff investigators of the Louisiana Board of Ethics for
Elected Oficials that Hart was not an agent for Gall agher and t hat
when Hart placed a piece of business through Gallagher, Hart
remtted the "entire premum for the policy to Gallagher and
collected his <consulting fee separately."” Al of this
incrimnating evidence is consi st ent wth Wlters' own
incrimnating affidavit to the Parish in which he stated that "[n]o
part of [Gallagher's] contract price was paid or will be paid to
any person . . . for soliciting the contract." This host of
denials by Walters reasonably could lead the jury to reject his
contention that he believed all along that Hart had nmade the proper

di scl osures to the Police Jury.

-15-



D
I n sustaining the defendants' convictions for mail fraud, we
are m ndful that the paynent of "birddog fees" is a common practice
in the insurance industry, as it is in other industries. The
result we reach today, however, does nothing to disturb the
legitimate and expedient practice of paying solicitation fees,
which are often folded into a bottomline cost. W hold only that,
assum ng all other elenents and evidence to support a conviction,
a mail fraud conviction may be sustai ned when a defendant devi ses
a deceitful schene to cloak the paynent of solicitation fees that
it has pledged not to nake.
1]
Hart and Walters next contend that the district court abused
its discretion by denying their notion for severance. W review
the district court's denial of a notion for severance for abuse of

discretion. United States v. Rocha, 916 F.2d 219, 227 (5th Cr.

1990), cert. deni ed, US ___, 111 S.Ct. 2057, 114 L.Ed.2d 462

(1991). "To denonstrate an abuse of discretion, a defendant nust
show that he suffered specific and conpelling prejudice against
whi ch the district court could not provide adequat e protection, and
that this prejudice resulted in an unfair trial." I|d.

In Zafiro v. United States, the Suprene Court indicated that

a severance should be granted "only if there is a serious risk that
ajoint trial would conprom se a specific trial right of one of the

def endants, or prevent the jury from nmaking a reliable judgnent

-16-



about guilt or innocence.” US| 113 S.C. 933 (1993).
Neither a qualitative disparity in the evidence nor a prejudicial
spillover effect is sufficient in and of itself to warrant a

severance. U.S. v. Mtchell, 31 F.3d 271, 276 (5th Cr.), cert.

deni ed, US _ , 115 S.Ct. 455 (1994).

Al t hough Zafiro recognized that the risk of prejudice is
hei ght ened when the defendants have markedly different degrees of
culpability, it also noted that limting instructions often wll
suffice to cure the risk of prejudice. 1d. at 938. As with their
argunents as to sufficiency of the evidence, Hart and WAl ters nake
different clainms of conpelling prejudice. W address them
separately.

A

Hart asserts that the joint trial resulted in conpelling
prejudice to him because Walters sought to prove that he was a
liar; the only way to assure that the jury nade a reliabl e judgnent
about his guilt or innocence, Hart argues, was to grant him a

separate trial. W cannot agree. In United States v. Stouffer, we

considered whether the district court abused its discretion in
denyi ng a defendant's request for severance where counsel for one
defendant during <closing argunents nade damaging statenents
regarding the cul pability of his co-defendant. 986 F.2d 924 (5th
Cr. 1993). Even though we assuned for purposes of argunent that
co-defendants at trial "present[ed] antagonistic defenses," we

nevert hel ess concluded that "severance was not warranted." | d.

-17-



The district court instructed the jury to consider the evidence as
to each defendant "separately and individually,"” and not to
consi der comments made by counsel as substantive evidence. 1d. W
hel d that these instructions sufficed "to cure any prejudi ce caused
when co-defendants accuse each other of the crine." 1d. (citing

Zafiro v. United States, Uus 113 S .. 933, 122 L.Ed.2d

317 (1993)).

Hart's assertion of prejudice here does not differ
qualitatively fromthe prejudice assuned to exist in Stouffer. As
in Stouffer, the district court instructed the jury to consider
separately the evidence presented as to each defendant and each
count . In fact, the jury acquitted both Hart and Walters on
several counts of the indictnent, suggesting that they heeded the

court's instructions. See United States v. Ell ender, 947 F. 2d 748,

755 (5th Gr. 1991). We conclude therefore that Hart fails to
denonstrate conpelling prejudice entitling himto severance.
B
Walters argues that the joint trial resulted in conpelling
prejudice to him because the governnent was able to introduce
correspondence between Hart and the Louisiana State Ethics Board

that it could not have introduced if he had been tried separately.’

"Walters also argues that he suffered conpelling prejudice
because (a) Hart's counsel attacked his credibility during closing
argunents and (b) Walters was required to counter two sets of
facts--the governnent's and Hart's--rather than one. Walters thus
conplains that he and Hart presented nutually antagonistic
def enses. For the reasons stated earlier, we conclude that the

-18-



Al t hough Walters argues that this evidence is irrelevant to the
charges against him we find it probative of Walters' invol venent
in the mail fraud offense, a central feature of which was the
m srepresentati ons nade by both Hart and Walters to the Louisiana
Et hi cs Board. Terrence Hand testified that, after a newspaper
reporter inquired in his presence about an advi sory opinion of the
Loui siana Ethics Board finding no msconduct by Hart, Hart stated
to Hand, "See, | told you | was going to be cleared." Because
Walters is charged with conspiring with Hart to defraud the Pari sh,
this evidence arguably would have been admtted at any trial of
VWal ters, whether separate or joint. Even if this evidence would
have been i nadm ssible at a separate trial, however, "severance is
not required nerely because the governnent introduced evidence

adm ssi bl e agai nst certain defendants.”" U.S. v. Neal, 27 F. 3d 1035

(5th Gr. 1994).

Moreover, we are persuaded that +the district court's
instructions to the jury cured any possible prejudice resulting
fromthe "spillover" of evidence. The jury acquitted Walters on
numer ous charges, denonstrating that the jury followed the court's
instructions to consider the evidence separately as to each

def endant . See id. We conclude therefore that Walters has not

district court's limting instructions to the jury cured any
prejudice that resulted to Wilters as a result of Hart's
ant agoni sti c of fense.
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shown specific and conpelling prejudice as a result of the denial
of severance.
|V

Finally, we consider the governnent's cross-appeal as to
VWal ters' sentence of 24 nonths for noney |aundering. US S. G 8§
2S1.2.8 The governnment asserts that the district court erred in
relying on conmment 10 of § 2F1.1, governing fraud, forgery and
counterfeiting, to depart downwardly fromthe applicabl e sent enci ng
range of 30-37 nonths. See US.SSG 8§ 2F1.1 cm. 10 (1993).°
Walters insists that cooment 10 is a legally valid basis for the
district court's departure, which he asserts needs only to be

reasonabl e. Departure was reasonable, WAlters urges, because the

8The court explained its departure, stating:

The defense has urged a downward departure on the basis
that this is not a typical case of mail fraud or noney
| aunderi ng. |'"'m not going to downward depart on that
basis, but | am however, going to grant a downward
departure for a nore specific reason. Q@iideline 2Fl.1
allows for a departure when the anmount of |[|oss
calculation which is used to assess the offense |evel
ei ther understates or overstates the seriousness of the
particul ar defendant's conduct.

(Enphasi s added.) The court then concluded that because Walters
recei ved no proceeds, he should receive a | esser sentence.

°Conment 10 to § 2F1.1 provides:

In a few cases, the loss determ ned under subsection
(b) (1) may overstate t he seriousness of t he
offense . . . . In such cases, a downward departure nay
be warrant ed.

USS G § 2F1L.1 cnt. 10 (1993).
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district court obviously believed that the punishnent was
di sproportionate to the "real offense conduct.™

W find it unnecessary to address the governnent's argunent
that coment 10 may not serve as a valid ground of departure here,
because it is apparent to us that the district court would have
i nposed the sane sentence irrespective of the legal error asserted

by the governnent. See Wllians v. United States, 112 S.C. 1112,

1120 (1992) (holding that when a district court has intended to
depart from the guideline range, remand is required only if the
sentence woul d have been different but for the district court's
m sapplication of the guidelines).

The district court wunmstakably determned that Wlters
deserved mtigation

[S]ince M. Walters hinmself did not receive any of the

m sappropriated funds, that the guideline calculation

therefore overstates the seriousness of his own

i nvol vement, and for that reason the incarceration

portion of the sentence will be reduced.
Mor eover, Section 5k2.0 provides a statutory basis for the desired
departure. Section 5k2.0 permts a district court to depart from
the applicable sentencing range if "the court finds that there
exi sts an aggravating or mtigating circunstance of a kind, or to
a degree, not adequately taken into consideration by the Sentenci ng
Commi ssion in formulating the guidelines.” 18 U S. C. § 3553(b)
(1994). Here, the sentencing guideline for noney |aundering and

its commentary nmake no nention of the failure to receive a personal

benefit as a mtigating factor. See U S . S.G § 2S1.1. Moreover,
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we are satisfied that the departure is reasonable. See WIIlians,

112 S.Ct. at 1120. The downward departure was for only six nonths,
| eaving Walters with a two-year prison sentence. The reductionis
not disproportionate in the light of the district court's
conclusion that the "guideline calculation overstates the
seriousness of [Walters'] involvenent."

Consequent|ly, because we find that the district court would
have inposed the sane sentence irrespective of the l|legal error
asserted by the governnent, we affirmWalters' sentence.?°

\Y

For the reasons we have stated in this opinion, the

def endants' convictions and sentences are

AFFI RMED

CQur conclusion that the district court's sentence shoul d not
be disturbed is all the nore buttressed by the recent Suprene Court
case of Koon v. United States, which enphasized in the strongest
terms that the appellate court rarely should review de novo a
decision to depart from the Sentencing Quidelines, but instead
shoul d ask whet her the sentencing court abused its discretion.

UsS _ , 1996 W 315800 (1996).
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