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Bef ore REAVLEY, H G3 NBOTHAM and EMLIO M GARZA, G rcuit Judges.

REAVLEY, Circuit Judge:

Frank Bias (Bias), a Louisiana state prisoner, was convicted
of one count of aggravated rape (La.Rev.Stat. § 14:42 (West 1986))
and one count of aggravated ki dnapping (La.Rev. Stat. § 14: 44 (West
1986)) and was sentenced to serve life for each conviction. Hi's
convictions were affirned on appeal. See, State v. Bias, 514 So. 2d
571 (La.Ct.App.1987), cert. denied, 519 So.2d 114 (La.1988).
Subsequently, Bias filed applications for post-convictionrelief in
state trial court, alleging that: (1) his dual convictions for
aggr avat ed rape and aggravated ki dnapping viol ated hi s
constitutional protection against double jeopardy; (2) the
evidence produced at trial was insufficient to support his
aggr avat ed rape and aggravat ed ki dnappi ng convi ctions; and (3) the
trial court erroneously instructed the jury regardi ng reasonable
doubt in violation of Cage v. Louisiana, 498 U S. 39, 111 S. C
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328, 112 L.Ed.2d 339 (1990). The state courts denied relief.
State v. Frank Bias, No. 92-KW1291 (La.C.App. June 29, 1992),
cert. denied, 610 So.2d 815 (La.1993). Bias raised the sane cl ains
in his application for federal habeas corpus relief to the United
States District Court for the Eastern District of Louisiana and the
trial court denied relief. Bias now appeals the federal district
court's dismssal of the wit. W affirm
DI SCUSSI ON

We approve the trial court's decision that there was no
doubl e j eopardy vi ol ati on. Under Bl ockburger v. United States, 284
UsS 299, 304, 52 S.Ct. 180, 182, 76 L.Ed. 306 (1932), there is no
double jeopardy violation if each crinme requires an elenent of
proof which the other does not. Aggr avat ed ki dnapping requires
proof that the accused either forcibly seized and carried the
victimfromone place to another, or that the accused enticed or
persuaded the victimto go fromone place to another. This is not
an el enent of aggravated rape. Aggravated rape requires proof that
the victimwas prevented fromresisting sexual intercourse because
of one or nore of various circunstances. In this case, the
pertinent circunstances were "threats of great or imedi ate bodily
harm acconpani ed by apparent power of execution.” This is not an
el emrent of aggravated ki dnappi ng. See La.Rev. Stat.Ann. 8§ 14:41 and
8§ 14:42; see also State v. Neal, 550 So.2d 740, 743
(La. Ct. App. 1989) (hol di ng t hat aggr avat ed ki dnappi ng and aggr avat ed
rape each have different elenents and therefore convictions for

both do not cause a double jeopardy violation).



We al so approve the district court's determ nation that,
viewwng the wevidence in the Ilight nost favorable to the
prosecution, a reasonable trier of fact could have found the
defendant guilty beyond a reasonable doubt. United States .
Pruneda- Gonzal ez, 953 F.2d 190, 193 (5th GCr.), cert. denied, ---
us. ----, 112 S .. 2952, 119 L.Ed.2d 575 (1992). Bi as argues
that the evidence was not sufficient to sustain the conviction of
aggravated rape as opposed to forcible rape and the evidence was
not sufficient to sustain the conviction of aggravated ki dnappi ng.
A co-defendant testified that the three nen "raped” the victim
The victimin this case testified and a co-defendant confirmnmed that
t he def endant had ready access to his gun at all tinmes. Therefore,
a reasonable jury could have found that the rape was aggravated
because the victim was "prevented from resisting the [rape] by
threats of great and i nmedi ate bodily harm acconpani ed by appar ent
power of execution." See La.Rev.Stat.Ann. 8§ 14:42.

The victimtestified that she got into the police car because
she was prom sed that she woul d be driven hone. She testified that
i nstead she was taken to a secluded place and not rel eased until
after the three nen raped her against her will. The jury found
this testinony credible and decided that an aggravated rape and
aggravat ed ki dnapping took place. A reviewi ng court nust accept
the credibility choices of the jury, unless clear error has been
shown. United States v. MKenzie, 768 F.2d 602, 605 (5th
Cr.1985), cert. denied, 474 U S. 1086, 106 S.Ct. 861, 88 L.Ed.2d
900 (1986). W hold that the jury's verdict is a reasonable



construction of the evidence in this case.

Finally, Bias clains that the jury instruction given at his
trial was unconstitutional under Cage v. Louisiana, because of the
use of the words "noral certainty," and "actual or a substanti al
doubt."” The Suprene Court did object to these phrases as used in
the jury instruction given in Cage. 498 U S. at 329-30, 111 S. C.
at 743-44. In a nore recent opinion, however, the Suprene Court
has explained that the use of these phrases may not result in an
unconstitutional jury instruction if the instruction as a whole
conveyed the correct standard of proof. Victor v. Nebraska, ---
us ----, ----, 114 S. . 1239, 1243, 127 L.Ed.2d 583 (1994). W
hold that the jury instruction givenin this case is constitutional
under the standard set out by the Suprene Court in Victor.

In Victor, the Suprene Court stated that the | anguage seen as
probl ematic in the Cage i nstruction "cannot be sequestered fromits
surroundings." Id. at ----, 114 S .. at 1248. Therefore, the
Court held that a reference to noral certainty, when used in
conjunction with a reference to an "abiding conviction" did not
render the jury instruction unconstitutional. ld. at ----, 114
S.C. at 1247. As in Victor, the jury instruction in this case
used the phrase "abi ding conviction" in connection wth the noral
certainty phrase and therefore this phrase does not render the
i nstruction unconstitutional. The Court in Victor also held that
defining the necessary standard of doubt by using the words actual
or substantial did not necessarily render the instruction

unconstitutional if other |language in the instruction clarified



anbiguity raised by the word substantial. Id. at ----, 114 S. C
at 1250. In Victor, the Court held that if "substantial" was
intended to nmean "not seem ng or inmaginary" rather than "a | arge
degree," its use in the jury instruction would not be problematic.
The instruction at issue in Victor went on to specify that the
former and not the latter was the context in which the word was
bei ng used. Therefore, the instruction was not inproper. 1d. 1In
this case, the instruction went on to state that the doubt nust be
a serious one and therefore also clarified the use of the words
"actual or substantial" and avoi ded providing an unconstitutional
st andar d.

AFFI RVED.



