IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-30083
UNI TED STATES OF AMERI CA, Pl ai ntiff-Appell ee,
ver sus
THOVAS S. WALDRON, Def endant - Appel | ant.

Appeal fromthe United States District Court for the
M ddle District of Louisiana

(March 18, 1995)
Bef ore REAVLEY, DUHE and PARKER, Circuit Judges.
ROBERT M PARKER, Circuit Judge:

Thomas S. Waldron ("Waldron") appeals his conviction and
sentence on six counts of neking a false statenment on | oan
docunents to a bank in violation of 18 U.S.C. § 1014. W affirm

FACTS AND PROCEDURAL HI STORY

In 1981, Waldron, a real estate developer in Florida,
pur chased property near West Pal m Beach for $1, 850, 000. 00 t hrough
his corporation Marpal m Ranch and Farm |Inc. ("Marpalni). When
Wal dron began experiencing financial problenms, he asked two
busi ness associates, Larry Reger ("Reger") and Harry WIIians
("WIllianms"), if they wanted to buy into the venture and assune t he
nortgage paynents on the property.

On March 9, 1982, Waldron signed a Contract for Sale and

Pur chase, whi ch was an agreenent between Richard Harris ("Harris"),



Reger and WIllians's attorney acting as trustee, and Marpalm to
sell the property. The contract contained an arrangenent for a
closing in escrow. On that sane day, Waldron also executed a
warranty deed to the trustee and a warranty deed with the grantee
| eft blank. The contract gave the purchaser sole discretion to
deci de which of the two warranty deeds would be recorded. The
contract also disclosed four pending disputes over environnental
i ssues affecting the property.?

At cl osing, Waldron's docunents were delivered to Harris's | aw
firm as escrow agent, to remain in escrow until April 1, 1992
Wal dron received nearly $132,000.00 to conpensate Marpalm for
interest it had paid on the note. Sonetine after the closing in
1982, Harris prepared an unsigned Land Trust Agreenent, which was
referred to in the warranty deed to the trustee.

In 1985, Waldron was introduced to Wendell Shel t on
("Shelton"), the Chairman of the Board of Sun Belt Federal Bank
("Sun Belt"), a federally insured savings bank. Originally,
Shel ton proposed a $3,000,000.00 |loan to Waldron based upon a
nort gage of the Marpal mproperty. Shelton falsified Board m nutes
to obtain a commtnent |etter without the approval of the Board of

Directors.? However, the |oan negotiations broke down at closing

! Those issues were as follows: (1) a claimasserted by
South Florida Water Managenent District; (2) a claimfromthe
Fl ori da Departnent of Environnmental Regulation; (3) a claimfrom
the United States Departnment of the Arny; and (4) natters set
forth in a final order issued by the Assistant Secretary of the
State of Florida Departnent of Environnental Regul ation.

2 |In a separate proceeding, Shelton pleaded guilty to
charges arising out of that conduct. Waldron was charged as an
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because the structure of the | oan violated usury | aws. Shelton and
VWal dron then agreed that Sun Belt would nmake three separate
$1, 000, 000.00 loans to three corporations created by Wl dron.
Wal dron installed three nomnees in the three newy forned
corporations to sign the applicable Sun Belt I|oan docunents.
Nei t her the nom nees nor Sun Belt was told of the existence of the
1982 Contract for Sal e and Purchase, the two warranty deeds, or the
pendi ng environnental proceedings.

On three successive Fridays in May 1985, each nom nee signed
a | oan agreenent and two affidavits.® Wen Harris found out about
the Sun Belt |oans involving the Marpal m property, he notified
Cl arence Rautenstrauch ("Rautenstrauch"), arepresentative enpl oyee
of Reger. Rautenstrauch instructed Harris to record the deed.

On June 27, 1985, Harris sent a letter to Waldron informng
Wal dron of his clients' concern over the Sun Belt |oans. Then on
July 1, 1985, Harris notified Sun Belt by letter of his clients'
intentions to record their 1982 warranty deed. On July 10, 1985,

Harris filed the warranty deed to the trustee. Based upon Harris's

acconplice, but was acquitted.
3 Each |l oan agreenent contained representations that:

No litigation or governnental proceeding is pending or
t hr eat ened agai nst or affecting Borrower or the Land
which may result in any material adverse change in
Borrower's business, operations or the title to the
Land or prevent or alter the use of the Land for any
pur poses; (and)

The Land is not subject to any lien, security interest
or ot her encunbrance except the first nortgage on
Parcel A described in the nortgage title binder.



actions in filing the deed, Sun Belt stopped funding the | oans.

Wal dron was indicted by a grand jury on February 4, 1993. The
i ndi ct ment charged one count of bank fraud and ai di ng and abetti ng,
one count of aiding and abetting false entry into bank records, and
ei ght counts of false statenents and aiding and abetting. At the
conclusion of a jury trial in October 1993, Waldron was acquitted
on bank fraud, false entry, and two counts of naking false
statenents. He was convicted on the renmai ning six counts of making
fal se statenents. The district court denied a post-trial notion
for judgnent of acquittal and a newtrial on February 2, 1994. On
that sanme date, Wil dron was sentenced to two consecutive 18-nonth
terms of inprisonment on two counts, fined $2,000,000.00, and
pl aced on five years probation following his rel ease. Hi s sentence
was suspended on the renai ning counts.

ANALYSI S

Di sclosure of a Valid Caimor Interest

Wal dron contends that his statenments on the Sun Belt | oan
docunents were true because under Florida | aw, neither Harris nor
his clients had any valid clains or interests, recorded or
unrecorded, in the Marpal mproperty. He argues that the | anguage
of the unsigned Land Trust Agreenent |eft no doubt that the
conveyance of the property was tied to execution of that agreenent.
Therefore, the 1982 Contract for Sale and Purchase and the two
warranty deeds, in absence of the execution of the Land Trust

Agreenent, did not constitute a claim encunbrance, or adverse



interest.*

W will reverse the district court's denial of a notion for
j udgnent of acquittal only if no rational finder of fact coul d have
found sufficient evidence, whether direct or circunstantial, to
support a conviction, with all reasonable inferences drawn in the
light nost favorable to the verdict. United States v. Faul kner, 17
F.3d 745, 768 (5th Cir.), _ _US.___, 115 S.C. 193, 130 L.Ed.2d
125 (1994).5

Even assum ng the 1982 Contract for Sal e and Purchase and two
warranty deeds were contingent upon the unexecuted Land Trust
Agreenment, we find that their exi stence was material to whether Sun
Belt would risk extending the three $1, 000, 000. 00 | oans. The 1982
Contract for Sale and Purchase specifically states that conveyance
of title shall be by "recordable Warranty Deed" and that

"[ p] ossession of the prem ses shall be delivered on April 1, 1982."

4 Waldron's argunent that a literally true answer is not a
crimnally false statenent relies heavily on United States v.
Chapman, 7 F.3d 66 (5th Cr. 1993), cert. denied, = US |, 114
S.C. 2713, 129 L.Ed.2d 839 (1994). |In Chapman, the defendant
appeal ed a conviction of nmaking false statenents in connection
wth the acquisition of firearns. Wile he was appealing anot her
crimnal conviction, the defendant purchased a pistol, answering
that he was not a "convicted felon" on the ATF forns. This Court
reversed in part on the ground that under Texas |aw, the
def endant was not a "convicted felon" during the pendency of his
appeal. The Court concluded, therefore, that the defendant's
statenent was actually true. W find, however, that Chapman does
not control in this case because the existence of the 1982
contract and two warranty deeds had an effect on the Sun Belt
| oans.

° To sustain a conviction under 18 U S.C. § 1014, the
Gover nnment nust prove that defendant knowingly and wllfully nade
a false statenent to a financial institution for the purpose of
influencing the financial institution's action. See United States
v. Bowman, 783 F.2d 1192, 1197-98 (5th Cr. 1986).
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It al so states that at closing in escrow, "seller shall execute any
and all...docunents reasonably required to be executed in
connection with the transfer of title to the property.” The
contract nmakes no nention of the Land Trust Agreenent, which was
never executed, but specifically gives the purchaser the discretion
of filing either warranty deed. Once Harris becane aware of the
Sun Belt loans and notified his clients, he was instructed to and
filed the warranty deed to the trustee. Therefore, the jury could
reasonably find the contract and warranty deeds constituted a
claim encunbrance, or adverse interest in the Marpalm property
that Wal dron was required to reveal to Sun Belt.
Di scl osure of Environnental Proceedings

Wal dron contends that no reasonable jury could concl ude that
he knowingly nmade a false statenent with regard to the ongoing
envi ronnent al proceedi ngs because the Governnent failed to present
any evi dence that WAl dron knew that the | oan statenents prepared by
his attorney, George Bailey, would omt the information.?®

Qur review of the record reveals that Wal dron was present at
the Sun Belt | oan proceedings, giving himthe opportunity to read
the loan applications and discover the omtted informtion. I n
addition, in review ng the | oan docunents, \Wal dron woul d have read
the representation, which was in all three | oan agreenents, that
"no litigation or governnental proceedi ng [was] pendi ng. "

Therefore, we find a reasonable jury could have inferred that he

6 Waldron did disclose the environnental litigation to
Harris and his clients in the 1982 Contract for Sal e and
Pur chase.



had knowl edge that the ongoing environnental proceedings were
omtted from the |oan docunents and failed to disclose that
om ssion to Sun Belt.

Opi ni on Testi nony and Excl usi on of Docunentary Evi dence

Wal dron contends that the district court erroneously allowed
Harris to testify as to his legal opinion on the ultimate fact in
this case (whether, in light of the contract and deeds, Waldron's
answers were false), and that the court did not cure the error by
i nstruction because the judge failed to tell the jury to disregard
Harris's testinony. Waldron also argues that the court abused its
di scretion when it admtted an unsigned, undated copy of the Land
Trust Agreenent that was central to his defense and then elim nated
it the very next day.

Qur review of the record reveals that Harris did not testify
as to the ultimte issue of whether Wal dron know ngly nade fal se
statenents. Even if his testinony was erroneously admtted, the
district judge cured the error by instructing the jury that Harris
was not the judge of the law, the judge was. As for the court's
adm ttance and subsequent exclusion of the unexecuted Land Trust
Agreenment, again, we find no abuse of discretion in light of the
court's explanation and instruction given to the jury for his
decision to exclude the evidence at a later tine.

Qur review of Waldron's remai ning i ssues on appeal reveals no
reversible error on the part of the district court. Therefore, we
find that Waldron's remaining clains have no nerit.

CONCLUSI ON



For the reasons articul ated above, Waldron's conviction and

sent ence are AFFI RVED



