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DeMOSS, Circuit Judge:

Thi s appeal concerns the adm ssibility of pol ygraph evi dence
in a pretrial hearing to suppress forty-four kilograns of cocaine
recovered after an airport interdiction and search of the
def endants' | uggage. The district court refused to consider
pol ygraph evi dence offered by the defendants to corroborate their
version of events preceding the arrest. Qur precedent, with few
vari ations, has unequivocally held that polygraph evidence is

inadm ssible in a federal court for any purpose. See, Barrel of

Fun, Inc. v. State FarmFire & Cas. Co., 739 F.2d 1028, 1031 (5th




Cir. 1984)(collecting cases). However, we now conclude that the
rational e underlying this circuit's per se rule against admtting

pol ygraph evidence did not survive Daubert v. Merrill Dow

Phar maceutical, Inc., 113 S. . 2786 (1993). Therefore, it wll

be necessary to reverse and remand to the district court for
determ nation of the admssibility of the proffered evidence in
light of the principles enbodied in the federal rules of evidence
and the Suprene Court's decision in Daubert. G ven the sparsity of
the record, however, we express no opi nion about whether, based on
that analysis, the evidence possesses sufficient evidentiary
reliability and relevance to be admissible in the suppression
hearing on renmand.
BACKGROUND

Def endants M riam Henao Posado, Pablo Ramrez and Irm
Cl emenci o Hurtado were each i ndi cted and subsequently convi cted of
one count of conspiracy to possess and one count of possession with
intent to distribute in excess of five kilograns of cocaine in
violation of 21 U S.C. 88 841 (a)(1), 841(b)(a)(A) and 846. Prior
to trial the defendants noved to suppress the cocaine found in
their luggage and certain post-arrest statenents. At issue was
whet her the defendants validly consented to a search of their
| uggage. The prosecution sought to justify the search solely on
the basis of consent, offering a Spanish-|language consent form

executed by all three defendants.! The three defendants, by way of

!As counsel for the governnent stated in oral argunent, this
case was treated "only as a consent case." It would be
i nappropriate, on the basis of the present record, to determ ne
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affidavit, clained (1) that they were not asked to consent and did
not consent, either orally or in witing, to the search of their
| uggage until after the bags had been opened, (2) that they were
told they were under arrest before their bags were searched, and
(3) that they were not given Mranda warni ngs before the bags were
opened. Defendants contended that the consent was invalid either
(1) because it was given after the bags were opened, or (2) because
it followed and was tainted by an illegal arrest w thout probable
cause.
Events Leading up to the Search

On Septenber 17, 1993, Mriam Henao Posado, Pabl o Ram rez and
| rma Cl enenci o Hurtado arrived at Houston Intercontinental Airport
in a maroon car driven by an unidentified third party. As they
unl oaded their baggage, they were observed by Houston Police
Departnent (HPD) O ficers Rodriguez and Furstenfeld and an agent
wth the Drug Enforcenent Agency (DEA). The officers becane
suspi ci ous that the defendants m ght be carryi ng narcoti cs based on
certain characteristics of the defendants' baggage and behavi or.
Based on those suspicions and prior to confronting the defendants,
the officers retrieved fromthe airline the three suitcases checked
by the defendants and "prepped" one of the bags. "Preppi ng"

i nvol ves squeezing the sides of a bag, which causes the odor of

whet her i ndependent probable cause existed for the search. W
note, however, that that issue my well be appropriate for
consi deration on remand.



whatever is contained inside to be emtted. In this case, the
officers detected fabric softener, which is often used by narcotics
traffickers to mask the odor of narcotics in transport.

Shortly thereafter, the tw HPD officers approached the
defendants in the snack bar area, identified thenselves as police
officers and asked the defendants for their tickets and
i dentification. When it becane apparent that none of the
def endant s spoke English, Oficer Rodriguez conversed with themin
Spani sh. Nei t her Posado nor Hurtado were carrying any
identification, and the nane on the identification produced by
Ram rez did not match either his ticket or the nanme placed on the
baggage tag. Ramrez' identification was exam ned and then
returned to him

When asked about |uggage, the defendants responded by
indicating three carry-on bags. Wen Oficer Rodriguez pointed to
t he baggage tags stapl ed i nside the defendants' ticket folders, one
of the defendants conceded that they had checked three suitcases.
Here the stories diverge. Oficer Rodriguez testified that, after
expressi ng sone concern about mssing their flight, the defendants
agreed to acconpany him downstairs so that he could inspect the
|l uggage. He also testified that he advised the defendants at that
tinme that they were free to |l eave. The defendants testified that
O ficer Rodriguez never infornmed themthat they were free to | eave
and that they were under the inpression that they were not free to

| eave. See Florida v. Bostick, 111 S C. 2382, 2389 (1991)

(seizure occurs when police conduct would comrunicate to a



reasonabl e person that they are not free to | eave). The defendants
also testified that O ficer Rodriguez insisted they acconpany him
despite protests fromdefendant Ramrez that the delay woul d cause
themto mss their scheduled flight. Defendant Ramrez testified
that the officers took and naintai ned possession of two of their
carry-on bags at that tine. Once downstairs, the two HPD officers
and the three defendants were joined by the DEA agent who had
possession of the three | arger suitcases checked by the defendants.
The defendants were asked for keys to the padl ocks, which they did
not have.

The officers testified that i medi ately after asking for keys,
O ficer Rodriguez secured the defendants' consent to search, both
orally and in witing. Oficer Rodriguez also testified that he
advi sed the defendants in Spanish that they were not required to
consent . Next, O ficer Furstenfeld unsuccessfully attenpted to
open the suitcases using a master set of |uggage keys. Only then,
according to the officers, were the padl ocks pried open and the
bags sear ched.

The defendants testified that inmmediately after they were
asked for keys, Oficer Furstenfeld began trying to open the
suitcases with the master set of keys. Wen he could not, Oficer
Furstenfeld pried open the padl ock and opened the zi pper slightly.
At that point, the defendants claim Oficer Furstenfeld stopped
suddenly and ran upstairs. In his absence, the DEA agent conti nued
openi ng the suitcase with a pen knife, |ooked inside and announced

that it contained drugs. At that point, the defendants testified,



Oficer Furstenfeld returned with the consent form and it was
executed by the defendants. Afterwards, the other two suitcases
wer e opened.
The Pol ygraph Exam nati ons

Perceiving that the suppression hearing would anmount to a
"swearing match" between the three officers and the three
defendants (that the defendants would be likely to lose), the
def endants arranged to submt to pol ygraphs to establish the truth
of the assertions in their affidavits. WlIl| before the tests were
gi ven, counsel for the defendants contacted the prosecution and
extended the opportunity to participate in the tests. The
defendants also offered to stipulate that the results would be
adm ssible in any way the governnent wanted to use them at trial
or otherwi se. The prosecution declined this opportunity.

Subsequently, the defendants were exam ned by polygraph
experts Paul K. Mnor and Ernie Hul sey. |In separate exam nations
each defendant was asked the foll owi ng questions and each gave the
foll ow ng answers:

A Before opening that first bag, did any police

of ficial ever ask for perm ssion to search any
of those bags? No.

B. Bef ore searching your |uggage, were you told
that you were under arrest? Yes.

C. At the airport, were you ever told that you
were free to | eave? No.

D. Did you deliberately lie in your affidavit?
No.

E. Before opening your bags, did the police
officials advise you of your Mranda rights?
No.



Both M nor and Hul sey concluded that in each case "deception was
not indicated." Thereafter, the defendants noved for an order
allowing Mnor and Hul sey to testify regarding the results of the
three tests at the pretrial suppression hearing or, in the
alternative, for a hearing on the admssibility of polygraph
results as expert evidence under the Federal Rules of Evidence and

t he standards enunci ated by the Suprenme Court in Daubert v. Merril

Dow Pharnaceutical, 113 S. . 2786 (1993). Defendants' proffer

i ncluded the reports on the polygraph exam nations as well as the
curriculumvitae for both Mnor and Hul sey. In support of their
request for a Daubert hearing on the issue, defendants submtted
the affidavit of another pol ygraph expert, Dr. Stan Abrans, Ph.D.
to establish that polygraph technique possesses sufficient
scientific validity to be adm ssible.

At the beginning of the subsequent suppression hearing, the
district court summarily refused to consider the polygraph
testinony and al so refused to consider whether the testinony was
reliable and rel evant under the Federal Rul es of Evidence, stating:

| ama great believer in polygraph, that polygraph
technique, | think it's extrenely effective as a |aw

enf orcenment tool. | do not believe, however, that it

belongs in the courtroom either before the Court or
before the jury, for several reasons, one of which is

that it will lead to an inpossible situation where we
w Il have to hear pol ygraph experts on both sides, and
we'll get into the sanme battle of experts that we get

into in so many areas of the | aw

| amvery concerned that it does have sone valid use
in determ ning whether people are likely to be truthful
or likely not to be truthful, however, | think it opens
up sone policy questions that belong either to Congress
or to the appellate courts to resolve before we get into
it here in the courtroom



At the conclusion of the suppression hearing, the district court
denied the defendants' notion to suppress, holding that the
def endant s knowi ngly and voluntarily consented to a search of their
| uggage before any of the bags were opened, and that the defendants
were not arrested until after the bags were searched. Shortly
after the hearing, the defendants and the governnent entered into
a stipulation that the defendants would be tried by the court on
the evidence presented at the suppression hearing. Al three
def endants were convicted on both the conspiracy to possess and
possession counts, and this appeal foll owed.
APPL| CABLE LAW

On appeal, the defendants contend that Daubert required the
district court to conduct a hearing on the admssibility of the
pol ygraph evidence as expert testinony under Federal Rule of
Evi dence 702. Defendants al so argue that the district court erred
in refusing to consider polygraph evidence where it was offered
solely for use in a pretrial suppression hearing, relying on

Bennett v. City of Gand Prairie, Texas, 883 F.2d 400 (5th Gr.

1989). Finally, the defendants nmaintain that the district court
erroneously found that consent was knowi ng and voluntary, and
therefore valid. The governnment concedes that a per se rule
agai nst admtting polygraph evidence, without further inquiry, is
not viable after Daubert, but argues that the proffered evidence in
this case was properly excluded under rule 403.

W reject the defendants' argunent that Bennett controls.

Bennett held that it was not error for a nmagistrate to consi der an



affidavit referring to polygraph results, along wth other
evi dence, to determ ne whet her there was probabl e cause to i ssue an
arrest warrant. 883 F.2d at 405-06. That case does not extend so
far as to control the admssibility of polygraph testinony in al
pretrial proceedings. Daubert, along with the Federal Rules of
Evi dence, provide the guiding principles.

We also reject the governnent's invitation to short-circuit
t he Daubert analysis by finding that the district court inplicitly
relied on Rule 403 to exclude the evidence. W conclude that the
district court applied a per se rule against admtting pol ygraph
evi dence. Even the governnent concedes that that rule is no | onger
viabl e after Daubert. Therefore, the case nust be renmanded.

From Frye to Daubert - Rule 702

Bef ore Daubert, the standard for determ ning the adm ssibility
of scientific or technical evidence in our circuit was the Frye
"general acceptance" test, which required the proponent to
denonstrate that the science or technology relied upon enjoyed
general acceptance in the relevant scientific or technical field
from which it arose. The Frye test originated in a short and
citation-free case in which a crimnal defendant attenpted to
i ntroduce what Daubert <called a "crude predecessor” of the
pol ygraph to denonstrate his i nnocence in a nurder trial. Daubert,

113 S. . at 2793; Frye v. United States, 293 F. 1013 (D.C. G

1923). Frye thus becane the sem nal polygraph case, and many of
our precedents di scussing pol ygraph or sim |l ar evidence either cite

Frye or conclude that such evidence is unreliable because the



pol ygraph does not enjoy general acceptance and use. See e.q.

Barrel of Fun, Inc. v. State FarmFire & Cas. Co., 739 F.2d 1028,

1031 (5th Gr. 1984); United States v. Martino, 648 F.2d 367, 390

(5th Gr. 1981); United States v. Cochran, 499 F.2d 380, 393 (5th

Cr. 1974), cert. denied, 419 U S. 1124 (1975); United States V.

Goria, 494 F.2d 477, 483 (5th Gr.), cert. denied, 419 U S. 995

(1974); United States v. Froqge, 476 F.2d 969, 970 (5th Gr.),

cert. denied, 414 U S. 849 (1973).

Daubert expressly rejected the "austere" Frye standard,
hol ding that the Frye approach was superseded by adoption of the
Federal Rules of Evidence. 113 S. C. at 2794. |In its stead the
Suprene Court outlined a "flexible" inquiry driven primarily by
Federal Rul es of Evidence 401, 402, 403, and 702. After discussing
the "liberal thrust" of the federal rules, as reflected in Rules
401 and 402, the Court noted that nothing in Rule 702, which
governs the admssibility of expert testinony, mnakes "general
acceptance" an absolute prerequisite to adm ssibility.? What that
rule does require, the Court held, is that the trial judge make

initial determnations under Rule 104(a)® that the proffered

2 Rul e 702 governing expert testinony provides:

If scientific, technical or other specialized know edge
wll assist the trier of fact to understand the evidence
or to determne a fact in issue, a witness qualified as
an expert by know edge, skill, experience, training, or
education, may testify thereto in the formof an opinion
or ot herw se.

SRul e 104(a) provides:

Prelimnary questions concerning the qualification of a
person to be a witness, the existence of a privilege, or
the adm ssibility of evidence shall be determ ned by the
court, subject to the provisions (b) [pertaining to

10



evi dence possesses sufficient evidentiary reliability to be
adm ssible as "scientific, technical, or other specialized
know edge" and that the proffered evidence is relevant in the sense
that it will "assist the trier of fact to understand the evidence
or to determne a fact in issue." Daubert, 113 S. C. at 2796.

Whet her evidence assists the trier of fact is essentially a
rel evance inquiry. Daubert, 113 S. . at 2795-96. To be
"hel pful" under Rule 702, the evidence nust possess validity when
applied to the pertinent factual inquiry.* |f polygraph technique
is a valid (even if not certain) neasure of truthful ness, then
there is no issue of relevance. The defendants' pol ygraph answers,
whi ch are consistent with their testinony, tend to prove that they
did not consent to a search of their bags until after the bags were
searched. That fact is clearly relevant, because it tends to prove
that the search was not valid.

Evidentiary reliability, or trustworthiness, is denonstrated

by a showi ng that the knowl edge offered is "nore than specul ative

conditional adm ssions]. In nmaking its determnnation it
is not bound by the rules of evidence except those with
respect to privileges."

“The exanple given by the Suprenme Court denpbnstrates that
particul ar evidence may have validity for sonme purposes and not for
ot hers:

The study of the phases of the noon, for exanple, may
provide valid scientific "know edge" about whether a
certain night was dark, and if darkness is a fact in
issue, the know edge will assist the trier of fact
However (absent credi bl e grounds supporting such a link),
evi dence that the noon was full on a certain night wll
not assist the trier of fact in determ ning whether an
i ndividual was unusually likely to have behaved
irrationally on that night.
113 S. C. at 2796.
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belief or unsupported speculation.” Daubert, 113 S. . at 2795.

Certainty is not required, but the know edge asserted nust be based

on "good grounds." I1d. For scientific know edge, there should be
proof that the principle supports what it purports to show, i.e.
that it is valid. Id. Validity can be neasured by several

factors, including whether the theory or technique can be tested
and whether it has been subjected to peer review or publication

Id. at 2796-97. For particular techni ques, such as pol ygraph or
voi ce identification, the known or potential rate of error nay be
hel pful in making the validity determ nation. Id. at 2797.
Finally, although it is not dispositive, the extent to which a
particul ar theory or techni que has received general acceptance may
be relevant to whether it is scientifically valid. |[d.

What remains is the issue of whether pol ygraph techni que can
be said to have nmde sufficient technol ogical advance in the
seventy years since Frye to constitute the type of "scientific,
technical, or other specialized know edge" envisioned by Rule 702
and Daubert. W cannot say without a fully devel oped record that
it has not.

Even before Daubert, this court's view of polygraph evidence

had expanded sonewhat. See Bennett, 883 F.2d at 405-06

(magi strates may consider polygraph evidence when determ ning
whet her probabl e cause to issue an arrest warrant exists); United

States v. Lindell, 881 F.2d 1313, 1326 (5th Cr. 1989)

("[1] nmpeachnent evidence includes the results of a polygraph test”

for purposes of the Brady rule), cert. denied sub nom Kinnear V.
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United States, 493 U S. 1087 (1993). In 1980, twelve judges of

this court agreed that whether polygraph was generally accepted
woul d be subject to reconsideration given a proffer tending to show
t hat pol ygraph technique had inproved in the years since Frye

United States v. dark, 622 F.2d 917, 917 (5th G r. 1980) (en banc)

(CGee, J., concurring), cert. denied, 449 U S. 1128 (1981).° In

1984, we recogni zed the considerable controversy surroundi ng our
circuit's continued adherence to a per se rule against polygraph
evi dence, but concluded that en banc consideration would be

requi red to change our existing precedent. Barrel of Fun, Inc. v.

State Farm Fire & Cas. Co., 739 F.2d 1028, 1031 n.8 (5th Cr.

1984). After Daubert, a per se rule is not viable. Because no
panel has squarely addressed the issue of polygraph adm ssibility
since Daubert, en banc consideration is not required for this
deci si on.

There can be no doubt that trenendous advances have been nmade
i n polygraph i nstrunentati on and techni que in the years since Frye.
The test at issue in Frye neasured only changes in the subject's
systolic blood pressure in response to test questions. Frye v.

United States, 293 F. at 1013. Mbdern instrunentation detects

SSeveral other circuits went further by granting the district
court limted discretion to consider polygraph evidence in certain
circunstances. E.g., United States v. Johnson, 816 F.2d 918, 923
(3d Cir. 1987); United States v. Flores, 540 F.2d 432, 436-37 (9th
Cr. 1976); United States v. Myes, 512 F.2d 637, 648 n.6 (6th
Cr.), cert. denied, 422 US. 1008 (1975); United States V.
Infelice, 506 F.2d 1358, 1365 (7th Cr. 1974), cert. denied sub
nom, Garelli v. United States, 419 U S. 1107 (1975); see also
United States v. Piccinonna, 885 F.2d 1529, 1532-35 (11th Gr.
1989) (summari zing various circuit approaches to polygraph
adm ssibility).
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changes in the subject's blood pressure, pulse, thoracic and
abdomi nal respiration, and galvanic skin response.® Current
research indicates that, when given under controlled conditions,
the polygraph technique accurately predicts truth or deception
bet ween seventy and ninety percent of the tine.’ Remai ni ng
controversy about test accuracy is al nost unaninously attributedto
variations in the integrity of the testing environnment and the

qualifications of the examner.® Such variation also exists in

6See 22 CHARLES A. WRIGHT & KENNETH W GRAHAM, FEDERAL PRACTI CE AND
PROCEDURE 8§ 5169 at 95 n.7 (1978); Ronald J. Sinon, Adopting a
M Ilitary Approach to Pol ygraph Evi dence Adm ssibility: Wy Federal
Evidentiary Protections WII Suffice, 25 Tex. TEcCHL. Rev. 1055, 1059
(1994).

‘Bennett, 883 F.2d at 405 ("[p]olygraph exans, by nost
accounts, correctly detect truth or deception 80 to 90 percent of
the tinme"). Even the nost ardent polygraph detractors cite
accuracy rates of 70 percent. See Brown v. Darcy, 783 F.2d 1389,
1395 n. 12 (9th Gr. 1986) (collecting studies). 1In 1983 the Ofice
of Technol ogy Assessnent (OTA) conducted a conprehensive inquiry
for the United States Congress. That inquiry found that accuracy
ranged anywhere from58 to 98 percent. However, only ten of the
thirty studies reviewed net even mninmal standards for scientific
validity in terns of the exam ners and techni ques used. Si non,
supra note 6, 25 Tex. TecH L. Rev. at 1062-63. A nore recent
conprehensive review of the OTA data reported that accuracy rates
were mnmuch higher for studies which nost resenbled realistic
pol ygraph practice, a factor which could explain as nuch as 65% of
t he observed variation in detection rates. See John E. Kircher, et
al., Meta-Analysis of Mock Crinme Studies of the Control Question
Pol ygraph Techni que, 12 LAw& HuvaN BEHAVIOR 79 (1988); see al so David
C. Raskin, The Polygraph in 1986: Scientific, Professional and
Legal Issues Surrounding Application and Acceptance of Pol ygraph
Evi dence, 1986 UraH L. Rev. 29, 72 (1986) ("existing literature
suggests an accuracy of 90% or higher when exam nations are
conducted to assess the credibility of suspects in crimnal
investigations."); 1 MCorRMCK ON EviDENCE 8 206 at 909-11 (John
Wlliam Strong ed., 4th ed. 1992) and sources cited therein.

8See United States v. Piccinonna, 885 F.2d 1529, 1540-41 (11th
Cr. 1989) (Johnson, J., concurring in part and dissenting in part)
(citing research indicating that exam ner expertise and test
procedure affects accuracy); Sinon, supra note 6, 25 Tex. Tech L.
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many of the disciplines and for nmuch of the scientific evidence we
routinely find adm ssi bl e under Rule 702. See 1 McCorM CK ON EVI DENCE
§ 206 at 915 & n. 57. Further, there is good indication that
pol ygraph technique and the requirenents for professiona
pol ygr aphi sts are beconing progressively nore standardized.® In
addition, polygraph technique has been and continues to be
subj ected to extensive study and publication.! Finally, polygraph
is now se wdely used by enployers and governnent agencies alike.
To iterate, we do not now hol d t hat pol ygraph exam nations are
scientifically valid or that they will always assist the trier of
fact, in this or any other individual case. W nerely renove the
obstacle of the per se rule against adm ssibility, which was based

on anti quat ed concepts about the technical ability of the pol ygraph

Rev. at 1063-66 (discussing the affect of test integrity,
count er neasures, and exam ner conpetence on pol ygraph accuracy).

°See Piccinonna, 885 F.2d at 1533 & n. 13. At least 30 states
require licenses or regul ate pol ygraphi sts. Raskin, supra note 7,
1986 UraH L. Rev. at 68. Dr. Abrans reports that the Anerican
Pol ygraph Association (APA), which has about 2,500 nenbers,
accredits schools of polygraphy, screens its nenbers and
admnisters witten and oral tests to graduates to assure an
establ i shed | evel of conpetency. Standard test protocol calls for
pre-test collection of data, a pre-test interview, adm nistration
of the test questions (usually in a control question format) and a
post-test interview In addition, the APA sanctions nenbers who do
not follow enunerated testing procedures. See Charles M Sevill a,
Pol ygraph 1984: Behind the Cl osed Door of Adm ssibility, 16 U WST
L.A L. Rev. 5 18-20 (1984); Raskin, supra note 7, 1986 UTAH L. REV.
at 66-69 (both discussing the need for additional neasures to
pr of essi onal i ze pol ygraph practice, which woul d have the effect of
i ncreasing overall accuracy rates). |In this case, counsel for the
def endants conceded at oral argunent that the defendants' proffer
sufficiently established reliability.

10See 22 CHARLES A. WRIGHT & KENNETH W GRaHAM, FEDERAL PRACTICE &
PROCEDURE 8§ 5169 at 92 n. 2 (collecting an i npressive bibliography).
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and legal precepts that have been expressly overruled by the
Suprene Court.
Rul e 403 as Gat ekeeper

Assum ng t hat pol ygraph evi dence sati sfies the requirenents of
Rul e 702 does not end the inquiry. OQher evidentiary rules, such
as Rule 403, may still operate to exclude the evidence. Daubert,
113 S. C. at 2797-98. Wile not discussed at length in Daubert,
the presunption in favor of admssibility established by Rul es 401
and 402, together with Daubert's "flexible" approach, my well
mandat e an enhanced role for Rule 403 in the context of the Daubert
anal ysis, particularly when the scientific or technical know edge

proffered is novel or controversial. See Conti v. Commir of

Internal Revenue, 39 F.3d 658 (6th Cr. 1994) (excluding polygraph

evi dence on the basis of Rule 403), cert. denied, 115 S. . 1793

(1995).
Aside from Frye, the traditional objection to polygraph
evidence is that the testinony will have an unusually prejudici al

effect which is not justified by its probative val ue, precisely the

inquiry required of the district court by Rule 403. See Bennett,

883 F.2d at 404; Brown v. Darcy, 783 F.2d 1389, 1396 (9th Cir
1986) . In the context of this case and on the present record
there are several factors that may operate to counterbal ance the
potential prejudicial effect of this testinony. First, the
prosecution was contacted before the tests were conducted and
offered the opportunity to participate in the exans, including

stipulating as to any limted use for the evidence. In such a
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case, both parties have a risk in the outcone of the polygraph
exam nation, sinultaneously reducing the possibility of wunfair
prejudice and increasing reliability. Second, the evidence was not
offered at trial before a jury, but in a pretrial hearing before
the district court judge. A district court judge is nuch |ess
likely than a lay jury to be intimdated by clains of scientific
validity into assigning an inappropriate evidentiary value to
pol ygraph evi dence. Bennett, 883 F. 2d at 405. W have consistently
held that the rul es of evidence are relaxed in pretrial suppression

hearings. See FED. R Cv. P. 104(a); United States v. DelLaFuente,

548 F.2d 528 (5th Cr.), cert. denied sub nom Stewart v. United

States, 431 U. S. 932 (1977); United States v. Lee, 541 F.2d 1145

(5th Gir. 1976).

W note also that there are factors in this record which
substantially boost the probative value of this evidence. The
evidence at the suppression hearing essentially required the
district court to decide between the story told by the officers and
that told by the defendants, a not unusual situation, and perhaps
not sufficient aloneto justify adm ssion of "tie-breaker" evi dence
carrying a high potential for prejudicial effect. |In this case,
however, there was nore. Because Oficer Rodriguez was the only
Spani sh-speaki ng of fi cer on the scene, he alone could testify as to
what the defendants were told and as to their understandi ng of
whet her they were under arrest or whether they were consenting to
a search of their baggage. Although Oficer Rodriguez testified

t hat he expl ained the consent formto the defendants, he was unabl e
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to read the consent form (printed in Spanish) to the court at both
t he probabl e cause hearing and the suppression hearing. There was
al so evidence calling the officers' recollection of events into
question. For exanple, Oficer Rodriguez testified incorrectly at
t he probabl e cause hearing that the defendants were travelling with
one-way tickets, a fact which he said contributed to his reasonabl e
suspi cion that the defendants were carrying drugs. The defendants
were in fact holding round-trip tickets. In addition, the
defendants offered the testinony of a disinterested w tness, an
airline enployee, who contradicted the officers' version of the
events surrounding their retrieval of the defendants' bags fromthe
airline prior tothe search. Finally, the defendants i ntroduced at
the suppression hearing an order from a simlar case in another
district court in the Southern District involving Oficer
Rodr i guez. In that case, the district court judge found that
O ficer Rodriguez' version of the events |leading up to the search
in that case was "untruthful" and therefore suppressed evidence
obtai ned after the defendants allegedly consented to the search.
Taken individually, each one of these inconsistencies can be
expl ai ned and may seem inconsequential. Taken together, however,
we believe that they can be said to enhance the need for evidence,
and therefore its probative value, for clarifying which of the
conpeting versions of what happened that day is true.

CONCLUSI ON

The district court essentially applied the per se rule

against admtting polygraph evidence established by our earlier
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precedent. Because the district court's assessnent of the
proffered pol ygraph evidence under the Daubert standard may well
affect the other issues raised by this appeal, it is inappropriate
at this tinme to address the district court's decision to exclude
the pol ygraph evidence from its consideration on the notion to
suppress or its fact finding that the search was supported by valid
consent. Those issues can be adequately addressed on subsequent
appeal, if necessary.

It is with a high degree of caution that we have today opened
the door to the possibility of polygraph evidence in certain
ci rcunst ances. W may indeed be opening a |egal Pandora's box.
However, that the task is full of uncertainty and risk does not
excuse us from our mandate to follow the Suprene Court's |ead
Rat her, "[n]indful of our position in the hierarchy of the federa
judiciary, we take a deep breath and proceed with this heady task."

Daubert v. Merrell Dow Pharmaceutical, Inc., 43 F.3d 1311, 1316

(9th Gr. 1995 (on remand fromthe Suprene Court).

Nor are we unaware that our opinion today nmay raise as nany
guestions as it answers. W | eave nmuch unsaid precisely because we
believe that the w sdom and experience of our federal district
judges will be required to fashion the principles that wll
ultimately control the admssibility of polygraph evidence under
Daubert .

For the foregoing reasons, the district court's ruling on the
nmotion to suppress is REVERSED, the defendants' convictions are

VACATED and the case is REMANDED to the district court for
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consideration of the evidentiary reliability and rel evance of the
pol ygraph evi dence proffered by the def endants under the principles
enbodied in the Federal Rules of Evidence and the Suprene Court's

deci sion i n Daubert.
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