UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-9508

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROBERT GRAVES,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Mddle District of Louisiana

(Cct ober 20, 1993)
Before KING and BARKSDALE, Circuit Judges, and DUPLANTIER, ?
District Judge.
BARKSDALE, Circuit Judge:

The critical issue before us turns on a party being required
to object, or nake an offer of proof, when the subject covered by
anotioninlimne arises at trial, in order to preserve the issue
for appeal. This and several other evidentiary questions being the
principal matters raised on appeal, Robert G aves chall enges his
convi ction and sentence for conspiracy to defraud the United States

and I nternal Revenue Service, in violation of 18 U S.C. § 371. W

AFFI RM

. District Judge of the Eastern District of Louisiana, sitting
by desi gnati on.



| .

Graves was the Secretary of the Louisiana Departnent of
Transportati on and Devel opnent (DOTD) from 1984 to 1988. 1In late
1986, he contacted Joseph Pal ernpo, a nenber of the State M nera
Board and busi nessman in Louisiana. The two had known each ot her
since 1984; Pal erno considered G aves a "very good friend".

Graves called on Palerno for help, telling him that he
(Graves) had received incone from a source he did not wsh to
reveal to the Internal Revenue Service. G aves stated that he
owned property in M ssissippi, and suggested that it m ght be used
to hel p account for the incone.

Joseph Palernmo did not wish to becone directly involved
because of his position on the Mneral Board; thus, he asked his
brother, Myron Palerno, to help G aves. Mron Palerno told Joseph
Pal erno, and | ater told Graves, that he would be willing to provide
Graves an apparent source for the incone.

The specific schene to which the Pal ernbs and Graves agreed
was executed as fol |l ows: Backdated docunents were created to show
a sale of Graves' M ssissippi property to Myron Pal ernp' s conpany.
Graves created backdated receipts for sonme $40,000 in paynents
towards the alleged purchase price. The receipts showed Mron
Pal erno' s conpany as the party nmaking the paynents.

Two years | ater, when Myron Pal ernb was arrested for attenpted
distribution of marijuana, authorities recovered the false
docunents during a search of his business premses. Wthin a few

days of the arrest, Joseph Pal erno i nfornmed Graves about it and the



docunent seizure. As agreed, they net to discuss howto "get[] the
property back" in Gaves' nane. Graves then nmet with Mron
Pal erno, and instructed himto wite a letter stating that he coul d
not nmake the paynents on the property and would be willing to
return it to G aves. Graves also instructed him to execute a
quitclaimdeed returning the property to Graves. Mron Palerno did
both, testifying that these docunents were created so "it would
look like it was a real transaction, which it wasn't."

Graves was indicted for both conspiracy to defraud the United
States and IRS, in violation of 18 U.S.C. 8 371, and nmaking a fal se
statenent to the I RS (concerning different funds), in violation of
26 U S.C. 8 7206(1). He was convicted by a jury of the former and
acquitted on the Ilatter. H s sentence included 21 nonths
i ncarceration.

.
A

Graves bases error on the denial of his notion to strike
| anguage fromthe indictnment, which suggested that he was selling
his influence as a governnental official. He asserts that, instead
of being tried as charged, he was tried for official corruption.
Specifically, he contends that the conspiracy count shoul d not have
identified him as the Secretary of DOID, and that the false
statenent count should not have made reference to himselling his

influence.? Simlarly, he maintains that the district court shoul d

2 Par agraph two of the conspiracy count stated:
From in or about April 1984 to in or about March
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not have admtted evidence that he was engaged in official
m sconduct .
1

The denial of a notion to strike is reviewed only for abuse of
discretion. United States v. Bullock, 451 F.2d 884, 888 (5th Cr
1971). For language to be struck froman indictnent, it nust be
irrelevant, inflammtory, and prejudicial. Id.

Graves' contention that the reference to his official position
in the conspiracy count should have been struck is without nerit.
First, the language is relevant to the identity of the defendant
charged in the indictnent. See United States v. Reeves, 892 F.2d
1223, 1228 (5th Gr. 1990) (recognizing that the "identity of the
participants” in a conspiracy is relevant). Second, his occupation
was relevant to prove the notive of the conspirators.
Specifically, the Palernbos knew of Gaves' position, and G aves
advi sed Myron Pal erno that he should call him(Gaves) if "[Gaves]
could ever help ne in any way". Evidence suggesting a notive for

acrinmneisrelevant. See, e.g., United States v. Mennuti, 679 F. 2d

1988, the defendant, ROBERT G GRAVES, was the
Secretary of the Departnent of Transportation and
Devel opnment (DOTD) of the State of Loui siana.

The false statenent count also recited that Gaves was the
Secretary of DOID. In addition, it stated:

In or about August 1986, the defendant, ROBERT G
CRAVES, accepted a substantial sumof noney know ng
it was paid to himfor Graves' past assistance, and
to influence Gaves to «continue to be of
assi stance, in connection with the obtaining of
properties by the State of Louisiana through the
DOTD.



1032, 1037 (2nd G r. 1982). (Nor is the language inflammatory or
prejudicial.)

Li kewise, we find no abuse of discretion concerning the
contested | anguage in the false statenent count. The governnent
was required to prove that G aves knew that his inconme exceeded
that which he reported. See 26 U.S.C. 8 7206(1). The specific
all egation nmade in support of the fal se statenent charge was that
Graves peddl ed influence for cash. O course, such an allegation
may be somewhat sensational; but, that does not nmake it irrel evant.

2.

For the foregoing reasons, we also find no error in the
adm ssi on of evidence on whether G aves was receiving unreported
i ncone through official m sconduct.

B

Graves next asserts that the district court inproperly
excl uded evidence he sought to introduce to rebut the false
st atenent charge. To prove this charge, the governnent all eged
that a paynent of $10,000 by Joseph Palermb to G aves was
unreported incone. Joseph Palerno testified that the noney was
given to Graves for his help in the DOTD s purchase of |land from
Joseph Palernpn.® And, a DOID enployee testified that G aves'
actions in that transaction were not routine.

Graves presented evidence that he had done nothing to
influence the acquisition; in fact, a defense witness testified

that Graves' actions regarding the transaction were not unusual.

3 The | and was owned by Joseph Pal erno and ot hers.
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Apparently, the jury credited Graves' expl anation; he was acquitted
on the fal se statenent charge. Now, however, G aves contends that
the trial court erred in excluding evidence he sought to introduce
regarding the price paid by the State for other parcels of
property. Through such evidence, G aves hoped to show that the
price paid by the State to Joseph Pal ernb was not unusual |y hi gh.

| nsof ar as Graves was acquitted on the fal se statenent charge,
even assumng error, it nust be deened harm ess. See Fed. R Cim
P. 52(a). In addition, we find no abuse of discretion in the
district court's determ nation under Fed. R Evid. 403 to exclude
evi dence on a plethora of | and acquisitions by the State. See Fed.
R Evid. 103 ("[e]rror may not be predicated upon a ruling which
adm ts or excludes evidence unless a substantial right of the party
is affected"); United States v. Ackal, 706 F.2d 523, 532 (5th Gr.
1983) (essaying abuse of discretion standard of review for
limtations on the introduction of evidence); see also United
States v. Quintero, 872 F.2d 107, 113 (5th Cr. 1989) (noting broad
discretion of trial court in determning admssibility of
evi dence), cert. denied, 496 U. S. 905 (1990). Such evidence would
have unduly consuned tinme and risked jury confusion on an i ssue of
little, if any, relevance. It matters not whether Joseph Pal erno
recei ved special treatnment. Wat is relevant is whether he paid
Graves in an effort to procure it.

C.
Graves next challenges the district court's allow ng a portion

of the governnent's plea agreenent with Mron Palerno to be



withheld from the jury. Before trial, the governnent filed a
motion in limne to exclude the portion providing that Palerno
woul d be subject to a pol ygraph exam nation. G aves unsuccessfully
contested the notion, contending that such a Iimtation would be
"contrary to the established standards of cross-exam nation and
confrontation". At trial, aredacted version of the plea agreenent
was i ntroduced; the polygraph clause was excl uded.

According to the governnent, "[n]o polygraph exam nati on of
Myron Palernbo was ever requested or conducted.” Graves is not
attenpting to introduce polygraph results into trial; rather, he
asserts that he should have been allowed to explore the
i nplications of the governnent's inclusion of the polygraph cl ause
in the agreenent as an issue going to Myron Palerno's credibility.
I n addi tion, Graves conpl ai ns that the governnent and Myron Pal er no
affirmatively m srepresented that the redacted agreenent was the
entire agreenent, when Palernpo, at the conclusion of an extended
coll oquy on the agreenent, affirnmed that it was the "entire" and
"only agreenent” he had with the governnent.

1

For purposes of this appeal, we will assune that the district
court erred in permtting the clause to be redacted. Al so, we wl
assune that the offer made by the district court to G aves -- that
the cl ause could be left in, but that G aves woul d not be permtted
to ask questions about whether a pol ygraph exam nation was given
and the court would issue a cautionary instruction -- would not

cure this error.



At trial, Gaves did not object (renew his objection) to the
i ntroduction of the redacted agreenent. Rule 103 requires that a
tinmely objection be made; otherwise, we review only for plain
error. See Fed. R Evid. 103. Although it may seem redundant --
as well as contrary to the underlying reasons for notions in |limne
--torequire Gaves to object at trial after having unsuccessfully
opposed the notion in limne, we are bound by a recent decision by
this circuit t hat plainly requires Gaves to lodge a
cont enpor aneous objection in order to preserve the issue for
appeal. See United States v. Estes, 994 F.2d 147, 149 (5th Grr.
1993) (per curiam

In Estes, a defendant planned to inpeach the testinony of a
prosecution witness by introducing a prior conviction. |d. at 148.
The governnent noved successfully in limne to exclude evi dence of
the conviction, to which the defendant objected. |d. The Estes
court recogni zed the settled rule of this circuit that a notion in
I imne does not preserve error for Rule 103 purposes; thus, " [a]
party whose notionin limne is overruled nust renew his objection
when t he evidence is about to be introduced at trial.'" 1d. at 149
(quoting WIlson v. Waggener, 837 F.2d 220, 222 (5th Cr. 1988)).
Though recogni zi ng t hat Estes presented the "opposite situation" --
the appellant had contested a successful notion in limne -- the

Estes court saw "no reason why the sanme rule should not apply.



[ Appel l ant] should have attenpted to offer evidence of the
conviction at trial to preserve this issue for appeal."* Id.
One comment at or advi ses that "where an objection [in the form

of a notion in |imne] has been sustained an offer of proof should

4 There is sone tension between Estes and a prior decision by
our court, Collins v. Wayne Corp., 621 F.2d 777 (5th Gr. 1980).
In Collins, a party noved in limne to prevent its opponent from
i ntroducing a deposition of one of the novant's experts. 1d. at
780. The district <court received briefs on the issue,
subsequently, it took the notion under advisenent "until plaintiffs
prepared to offer [the deposition] as part of their trial
evidence." |d. At sone point (perhaps at trial), the district
court decided to admt the deposition, but it didinpose restraints
on the ability of the offering party to adduce additional facts
about the deponent. See id. For that reason, the offering party
chose to not offer the deposition into evidence. |Id. at 781. On
appeal, that party based error on the restraints inposed by the
district court.

The party that had noved in Iimne to exclude the deposition
asserted on appeal that the proponent of the deposition failed to
preserve error, by failing to make an offer of proof at trial. 1d.
Qur court, applying Rule 103, determ ned that the "function of an
of fer of proof is to informthe court what counsel expects to show
by the excluded evidence.” 1d. (citation omtted). The court then
determ ned that error was preserved because the notion in |limne
papers and briefs nmade "the substance of the deposition known" to
the district court. |Id.

Al t hough, likew se, the district court knew the substance of
the evidence excluded in the instant case, Collins is
di stingui shable. The district court in Collins apparently ruled on
the adm ssibility of the deposition at the tinme the deposition
woul d have been offered at trial. The instant case nore closely
resenbl es Estes, because the district judge was not given the
opportunity at trial to reconsider his ruling on the exclusion of
t he pol ygraph clause. Indeed, Collins, in another section of the
opinion, notes that "overruling of a notion in limne is not
reversible error; only a proper objection at trial can preserve
error for appellate review'; therefore, "a party whose notion in
i mne has been overrul ed nmust object when the error he sought to
prevent with his notion is about to occur at trial." 1d. at 784.
The stated rationale is to "give the trial court an opportunity to
reconsider the grounds of the notion in light of the actual --
instead of hypothetical -- circunstances at trial." | d. Thi s
rational e, discussed infra in the text, applies here.
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be made at trial to nmake sure that appeal rights are preserved".
See 1 John W Strong et al., MCormick on Evidence 8§ 52 at 203 (4th
ed. 1992) (footnote omtted). This advice is well taken in this
circuit. As discussed in note 4, supra, the rationale for
requiring either a renewed objection, or an offer of proof, is to
allow the trial judge to reconsider his inlimne ruling wwth the
benefit of having been witness to the unfolding events at trial.?®
See Luce v. United States, 469 U S. 38, 41-42 (1984) ("The ruling
is subject to change when the case unfolds. ... | ndeed even if
not hi ng unexpect ed happens at trial, the district judgeis free ...
toalter a previous inlimneruling."); see also Collins, 621 F. 2d
at 784 ("Motions inlimne are frequently made in the abstract and
in anticipation of sonme hypothetical circunstance that may not

develop at trial.").®

5 In this case, the district court granted the governnent's
motion in limne at a status conference prior to trial.

6 Several circuits appear to follow our rule that, to preserve
error for appeal, an objection or offer of proof as to the subject
presented by a notion in |limne nust be made at trial. Those
decisions do so in the context of an overruling of a notion in
limne. See, e.g., McEwen v. Cty of Norman, 926 F.2d 1539, 1544
(10th Gr. 1991); United States v. Roeni gk, 810 F.2d 809, 815 (8th
Cir. 1987); Hendrix v. Raybestos-Mnhattan, Inc., 776 F.2d 1492,
1504 (11th G r. 1985). Nevertheless, sone circuits are acting to
soften the rule. See, e.g., United States v. Mjia-Al arcon, 995
F.2d 982, 986-88 (10th G r. 1993) (adopting three-part exception to
rule), petition for cert. filed, (U S Sept. 3, 1993) (No. 93-
5876); Greger v. International Jensen, Inc., 820 F.2d 937, 941-42
(8th Cr. 1987) (recogni zing exception to general rule if trial
court nmakes definitive ruling on notion before trial); Palnerin v.
Cty of Riverside, 794 F.2d 1409, 1413 (9th Cr. 1986) ("where the
subst ance of the objection has been thoroughly explored during the
hearing on the notion in limne, and the trial court's ruling
permtting introduction of the evidence was explicit and
definitive, no further action is required to preserve for appeal
the issue of admssibility of that evidence.")
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Because Graves failed at trial to renew his objection (or
of fer the pol ygraph clause),’ we apply the plain error standard of
review. Fed. R Evid. 103. Unless the error is "so obvious that
our failure to notice it would seriously affect the fairness
integrity, or public reputation of judicial proceedings and result
in a mscarriage of justice", we wll not reverse the conviction.
United States v. Fortenberry, 914 F.2d 671, 673 (5th G r. 1990)
(quoting United States v. Gaves, 669 F.2d 964, 971 (5th Cr.
1982)), cert. denied, 111 S. C. 1333 (1991).

Thi s case does not present such error. First, we question the
utility of the polygraph clause for the defense. At oral argunent,
Graves recogni zed that the inferences that nmay be drawn fromthe
clause could either credit or inpeach Myron Pal ernb. Second, even
assum ng that the jury would have determ ned that the presence of
the clause inpeached Myron Palerno's credibility, the jury had
before it other inpeachnent evidence insofar as he was concer ned.

Specifically, the jury had the followi ng information about
Myron Pal er no: (1) he pled guilty to a charge of conspiracy to
possess wth intent to distribute 2,000 pounds of marijuana; (2) he

pled guilty to conspiracy to defraud the United States (noney

! We recogni ze that Graves would have had to do so through a
si debar conference (on the record) or otherwi se handle it outside
the hearing of the jury; failure to do so woul d defeat the purpose
of theinlimne ruling. The flip sideis, of course, that atrial
judge should not be surprised, perturbed or annoyed when counsel
makes an objection or offer of proof on an issue that the judge
beli eves was di sposed of by the in limne ruling; counsel is, at
the very |l east, preserving the issue for appeal.



| aundering); (3) he pled guilty to obstructing the United States
Cust onms Servi ce; (4) he had received substantially |I|ighter
puni shment for these offenses because of his testinony against
Graves; and, (5) he had lied originally to federal authorities
concerning the docunents at issue in the Gaves case. As if this
was not enough, the jury heard testinony that Myron Pal ernb was
regarded in the conmmunity as untruthful. Hi ghlighting this
evidence of a reputation for untruthful ness, the district court
specifically remnded the jury of it during its charge. 1In light
of the abundant evidence Graves could have used to inpeach Myron
Pal erno, the absence of the nore speculative inferences that may
have flowed from the polygraph clause falls far short of so
infecting the judicial process as to require reversal under the
plain error standard of review. (It appears that, even under the
normal standard of review, G aves could not show reversible error.
Accordi ngly, although we do not recommend en banc review in this
case of our circuit's rule on renewing objections to in |imne
rulings, we urge that it do so in the appropriate case.)
2.

We can certainly understand G aves' concerns regarding the
representation by the governnent that the redacted pl ea agreenent
was the "entire" or "only" agreenent between it and Myron Pal er no.
Qobvi ously, governnent counsel should not represent that a docunent
is the "entire" agreenent when, in fact, it is not (even when the

only portion of the agreenent not disclosed to the jury was subj ect



to court-ordered limtation).3 This notw thstandi ng, G aves'
failure to nmke a contenporaneous objection to the questions
concerning the entirety of the agreenent dictates, again, review
only for plain error.® See Fed. R Evid. 103; Fortenberry, 914
F.2d at 673. And, the error was not "so obvious that our failure
to notice it would seriously affect the fairness, integrity, or
public reputation of judicial proceedings and result in a
m scarriage of justice". 1d.
D.

Graves also contends that the district court erred in not
excusing a juror who, on the last day of trial, reported to the
district judge that her husband had been attacked while in a
vehicle registered in the juror's nane. The district judge in turn
reported to trial counsel that "[s]he said | don't know what jury
tanpering is, judge, but you told nme to report any unusual

occurrence".® The juror also advised the district judge that she

8 We do not suggest that governnment counsel acted deliberately
to distort the truth. Gaves concedes that the prosecutor was not
acting out of an "evil" intent.

o Graves asks "what the proper objection m ght be", stating that
he could not object sinply because "the wtness is |ying".

Qobvi ously, objection could have been | odged when the governnent

asked if the redacted agreenent was the "only" agreenent between
Myron Pal ernb and the United States. Counsel coul d have t hen noted
that this conflicted with the actual agreenent, and that the in
limne ruling was preventing himfrompointing it out on cross. O
course, as discussed supra, the basis for the objection could have
been stated outside the hearing of the jury to prevent underm ning
t he purpose of the notion in |imne.

10 During the trial, the judge had made the foll ow ng statenent
to the jury:
There's one nore thing. |If, during the course of
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was neither unduly upset by the event nor had her fairness and
objectivity been affected adversely. As the basis for contending
that the district judge should have utilized an alternate juror,
Graves asserts that the juror likely assuned G aves, and not the
United States, was "connected with the incident."

For obvious reasons, the district court is afforded broad
discretion in determning the inpartiality of jurors; it is in the
best position to observe their deneanor and credibility. United
States v. Hnojosa, 958 F.2d 624, 631 (5th Cr. 1992).
Accordingly, a ruling respecting such inpartiality will not be set
asi de "absent a cl ear abuse of discretion.” 1d. (enphasis added).

In this case, the juror was questioned by the district court
concerning the inplications of the attack on her ability to fairly
and t horoughly deci de Graves' guilt or innocence. Apparently, the
district court credited her testinony that the event would not
dimnish her inpartiality. W wll not second-guess the district

court's determnation on this matter. 1!

the trial, anyone should cone into the courtroom
that you know or recognize, please |let ne know
about that. Just call it to ny attention and |et
me know about that, okay?

1 The governnment notes that the juror in question voted for
acquittal on the fal se statenent count. QOobviously, this cannot be
part of our cal cul us. See United States v. Benavides, 596 F.2d
137, 140 (5th Cr. 1979) (noting that the validity of a district
court's exercise of discretion "does not turn on whet her subsequent
events prove or disprove" the court's judgnent).

- 14 -
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Graves contends next that the district court erred by refusing
to instruct the jury that the testinony of "inmmunized" wtnesses
(Joseph, Myron, and Ant hony Pal er nb) shoul d be "wei ghed by the jury
wWth greater care and caution than the testinony of ordinary
wi t nesses." (Enphasis added.)?®? The simlar given instruction
identified the three persons subject to immunity and plea
agreenents, explained the nature of the latter, and cautioned the
jury that the testinony of wtnesses who have entered plea or
immunity agreenents "is always to be received wth caution and
wei ghed or evaluated with great care." (Enphasis added.) I n
conparing the proposed and gi ven i nstructions, Gaves contends t hat
the latter is "a nere truism', because "the testinony of every

witness is weighed or evaluated with great care. Essential |l y,
Graves conplains that it was reversible error for the trial court
toinstruct the jury with the denonstrative "great", as opposed to
the conparative "greater."

We disagree. Initially, we note that the district court "has
broad discretion in forrmulating the charge so long as the charge
accurately reflects the law and the facts of the case." United

States v. Allred, 867 F.2d 856, 868 (5th Cr. 1989) (citation

omtted). We will reverse a district court's refusal to give a

12 Apparently, the three Palerno brothers entered into i munity
agreenents with the United States Attorney for the Mddle District
of Loui siana, where this case was tried. Only Joseph and Ant hony
Palermbo entered into such agreenents with the United States
Attorney for the Wstern District of Louisiana;, Mron Pal erno
entered into a plea agreenent with that office.
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proposed instruction only if "the instruction (1) is substantively
correct; (2) was not substantially covered in the charge actually
delivered to the jury; and, (3) concerns an inportant point in the
trial so that the failure to give it seriously inpaired the
defendant's ability to effectively present a given defense."
United States v. Gissom 645 F.2d 461, 464 (5th Cr. 1981); see
also Allred, 867 F.2d at 868.

W agree with the district court that Gaves' proposed
instruction was substantially covered by those given. As noted,
they specifically identified the witnesses who were under imunity
or plea agreenents, explained the inplications of those agreenents,
and adnoni shed the jury to consi der those witnesses' testinony with
"great care." The instructions, taken as a whole, see United
States v. Chavis, 772 F.2d 100, 108 (5th G r. 1985) (requiring that
a jury charge "be considered as a whole"), inplicitly conpared
these witnesses to the other wi tnesses and counsel ed caution. The
court's decision to forego use of the conparative form of the
adj ective "great" falls far short of reversible error.

F

Finally, Graves maintains that the district court erred in
inposing a two point upward adjustnment of his sentence for
obstruction of justice. This adjustnent is authorized when a
def endant engages in conduct which "obstructed or inpeded, or
attenpted to obstruct or inpede, the admnistration of justice

during the i nvestigation, prosecution, or sentencing of the instant



offense ...". U S.S.G § 3Cl.1."% "Were a district court enhances
a defendant's offense level on account of an obstruction of
justice, the district court's finding of obstructive conduct is
reviewed for clear error." United States v. Pofahl, 990 F. 2d 1456,
1481 (5th Gr. 1993) (enphasis added), petitions for cert. filed,
(U S. Aug. 2, 4, 1993) (Nos. 93-5894, 93-5526).

At trial, there was evidence that Gaves knew that the
governnent had di scovered fal se sale records. Al so, he knew t hat
his accountant had testified before the grand jury regarding the
al l eged sale. Graves nmet with his accountant followng his
testifying before the grand jury and debriefed him on all the
questions he had been asked and answers he had given. G aves then
contacted Joseph Pal erno and asked himto relay the testinony of
the accountant to Myron Pal ernp, so that Myron Pal erno's testinony
woul d be consistent. As Joseph Palerno testified at trial, G aves

wanted to nmake sure "ny brother would say the sanme thing the CPA

said."

13 Graves was sentenced in Cctober 1992; thus, the guidelines in
effect at that time can be found in the 1991 edition of the Federal
Sent enci ng Gui deli nes Manual . | nexplicably, the probation officer

utilized the 1988 edition. On appeal, we wusually apply the
guidelines in effect at the tine of sentencing. See United States
v. Gonzales, 996 F.2d 88, 90 n.3 (5th Cr. 1993). At any rate

Graves' contention fails wunder either edition. The only
significant difference insofar as our subsequent discussion is
concerned is that the 1988 edition's application notes do not
i nclude the witness tanpering statute, 18 U . S.C. 8§ 1512(b), as an
exanpl e of conduct authorizing the adjustnent. However, the 1988
application notes do recognize that the adjustnent would be
authorized if the defendant unlawfully attenpted "to influence" a
W t ness.
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The crux of Graves' assignnent of error is that this evidence
woul d not support a finding that he suborned perjury, because the
truth of whatever Graves told Myron Pal ernb to say was not expl ored
at trial. This contention fails for three reasons.

First, the district court, with its superior know edge of the
W t nesses and proceedings, could well have inferred from these
facts that G aves was attenpting to suborn perjury; it may have
reasonably surm sed that the purpose of Graves' action was not to
remnd Myron Palernb to be consistent with the accountant on
truthful matters. Admttedly, such an inference m ght not support
a conviction for perjury under a beyond a reasonable doubt
evidentiary standard; but, the standard of proof for sentencing
issues is a preponderance of the evidence. United States .
Buckhal ter, 986 F.2d 875, 879 (5th Gr. 1993), petitions for cert.
filed, (U S June 30, 1993; July 2, 1993) (Nos. 93-5048, 93-5097).

Second, Graves' conduct may have violated 18 U S.C. § 1512(Db),
a W tness tanpering statute, which in turn wuld trigger the upward
adj ust nent . See US S G 8§ 3CL.1, comment. (n.3(i)). Section
1512(b) prohibits one fromusing corrupt persuasion toward anot her
wth the intent of influencing the testinony of another. See 18
US C 8§ 1512(b), (b)(1). This section may not require coercive
conduct on the part of the violator. See United States .
Mast erpol, 940 F.2d 760, 763 (2d Cr. 1991); see also Pofahl, 990
F.2d at 1482 (citing Masterpol with approval for the proposition
that the nmere "urging” of a witness to lie satisfies § 1512(d)).

Whet her one bel i eves Graves was urgi ng Myron Palerno to |lie or not,
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he was clearly attenpting to "influence" the grand jury testinony
of Myron Palerno in arguable violation of 8§ 1512(d).

Third, and nost inportantly, the district court need not have
been satisfied that G aves commtted either perjury or wtness
tanpering in order to nake the adjustnent. Although the Guidelines
do list "exanples of the types of conduct to which [§ 3Cl.1]
applies", that list is "non-exhaustive". See U S S. G § 3ClL.1
coment. (n.3). Stated differently, although Iisted of fenses such
as subornation of perjury or witness tanpering are sufficient to
trigger an upward adjustnent, they are not necessary; a district
court could properly determne that other conduct satisfies 8§
3C1. 1.

Because we are not "left with the definite and firmconviction
that a m stake has been commtted" by the district court in its
finding on the adjustnent, we do not find clear error. See Pofahl,
990 F.2d at 1480 (citation omtted).

L1l
For the foregoing reasons, the conviction and sentence are

AFFI RVED.



