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EDITH H JONES, G rcuit Judge:

The State of M ssissippi appeals a decision by the
district court hol ding unconstitutional its lawrequiring mnors in
sone cases to obtain the consent of both parents before getting an
aborti on. The district court entered a prelimnary injunction
barring enforcenent of the statute.

Despite the recent efforts of a three-justice plurality
of the Suprenme Court, passing on the constitutionality of state
statutes regul ating abortion after Casey has becone neither |ess
difficult nor nore closely anchored to the Constitution. Planned

Par ent hood v. Casey, us _ , 112 S. C. 2791 (1992). That

M ssissippi's statute was carefully framed to steer anong the



shoal s of casel aw has sinplified our task sonewhat. Further, based

on the rationale for stare decisis articulated by the Casey

plurality, we believe the "central hol di ngs" of pre-Casey deci sions
remain i ntact and conpel approval of this statute. W vacate the
prelimnary injunction and remand for entry of an order of

di sm ssal

Subject to significant exceptions, the 1986 |aw, M ss.
Code Ann. 88 41-41-51 through 41-41-63, forbids an unenmanci pated
mnor to obtain an abortion unless she has the consent of both
parents or the approval of the state Chancery Court. I n cases
where the parents are divorced or are unnmarri ed and separated, then
only the consent of the parent with primary custody is required.
8§ 41-41-53(2)(a). Simlarly, if only one parent is available in a
reasonable tinme, only the consent of the available parent is
necessary. 8§ 41-41-53(2)(b). |f the pregnancy was caused by
sexual intercourse with the mnor's father or stepfather, only the
consent of the nother is required. 8 41-41-53(2)(c). Further, the
statute permts abortions on mnors wthout parental consent in
cases of nedical energency. 8 41-41-57

The |aw contains a judicial bypass provision allow ng
mnors to circunvent the parental consent requirenent by applying
for approval in state court. 8§ 41-41-53(3). If the mnor is
unabl e to satisfy the parental consent requirenents or chooses not
tofollowthat route, she may file a petition in Chancery Court for

court approval to have that consent waived. The statute nmandates



that the state court proceedi ngs be confidential and anonynous. A
breach of confidentiality carries a crimnal penalty. § 41-41-61
It further provides that the Chancery Court wll rule on the
petition wthin 72 hours after it is filed; otherw se the m nor may
go ahead with the abortion. § 41-41-55(3). The statute calls on
judges to wai ve the parental consent requirenent if 1) the mnor is
mat ure and wel | -i nforned enough to nake t he deci si on on her own, or
2) the abortion would be in her best interests. Finally, it
provi des for an expedited confidential and anonynous appeal of any
deni al of the waiver.

Pursuant to the statute, the M ssissippi Suprene Court
promul gated Rul e 10. 01 of the M ssissippi UniformRul es of Chancery
Court. The rule specifies Chancery Court procedures for the
consent wai ver. In particular, it provides that the petition
should contain an allegation that 1) the mnor is mature and well
i nfornmed enough to nake the decision on her own, or 2) that one or
both of the parents has engaged in a pattern of physical, sexual,
or enotional abuse agai nst her, or that notification of her parents
woul d not be in her best interest.

The appellees, consisting of doctors and clinics,
| aunched a facial challenge to the statute's constitutionality.
The district court initially granted a prelimnary injunction
barring enforcenent of the statute until the M ssissippi Suprene
Court promulgated its rules regarding parental consent waiver
proceedi ngs. The district court then stayed the proceedings for

four years awaiting the outconme of various Suprene Court rulings on



abortion. In March 1992, it held the statute unconstitutional on
the sole ground that the M ssissippi Supreme Court's inplenenting
rule unduly restricts a mnor's access to an abortion.
Accordingly, it denied the state's notion to |ift the prelimnary
i njunction on enforcenent of the aw. The state appeals.
|1

The appellees argue that this qualified two-parent
consent/j udi ci al bypass statute regul ati ng abortion IS
unconstitutional. The statute is flawed, they contend, because
requi ring the approval of two parents does not serve any inportant
state interest, unduly restricts a mnor's access to abortion, and
intrudes on the famly's right to structure its relationships as it
sees fit. For exanple, the statute gives one parent the power to
veto the abortion even if the other parent consents to the
procedure. This, they argue, has the effect of changing power
relations withinthe famly. The judicial bypass does not save the
statute, in the appellees' view, because it involves too nuch
judicial intrusiveness into a private famly deci sion.

A

The Suprenme Court has upheld less intrusive parenta
consultation statutes in the past. Parental involvenent statutes
may be divided into four groups, in ascending order of the burden
they inpose on the mnor's exercise of her limted right to an
aborti on: one- par ent notification st at ut es, t wo- par ent
notification statutes, one-parent consent statutes, and two-parent

consent statutes. The Court upheld a one-parent notification



statute in HL. v. Matheson, 450 U.S. 398, 101 S. C. 1164 (1981).

It upheld a two-parent notification statute that includes a

judicial bypass provision, in Hodgson v. M nnesota, 497 U S. 417,

110 S. C. 2926 (1990) (Kennedy plurality opinion).* Finally, it
uphel d a one-parent consent statute, with a judicial bypass, in

Pl anned Par ent hood Ass'n of Kansas City v. Ashcroft, 462 U S. 476,

103 S. C. 2517 (1983). The remaining question is whether a two-
parent consent statute inpermssibly crosses the line so as to
i npose an undue burden on the mnor's right to an abortion. Casey,
112 S. &. at 2819 (plurality) (formul ati ng "undue burden" standard
for abortion regul ations).

As noted above, the Court scrutinizes consent statutes
more closely than it does notification statutes, and two-parent

| aws nore cl osely than one-parent | aws. Thus, a two-parent consent

statute arguably raises nobre serious questions than the other
parental involvenent statutes. The appellees contend that the
constitutionality of a two-parent consent/judicial bypass lawis an
open question. M ssissippi argues that the matter has been settl ed
in favor of constitutionality. M ssi ssi ppi appears to have the
better of the argunent.

In Bellotti v. Baird, 443 U S. 622, 637, 99 S. . 3035

(1979), a fractured Court struck down a state |law that required

mnors to obtain the consent of both parents before an abortion

1. In Ghio v. Akron Center for Reproductive Health, 497 U S. 502, 110 S.

. 2972 (1990) ("Akron 11"), decided in tandem w th Hodgson, the Court |eft
open the precise question whether parental notification statutes require a

judicial bypass provision
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could be perfornmed. The plurality opinion struck the |aw down on
the grounds that its judicial bypass provision was constitutionally
i nadequate. 443 U. S. at 645. However, the opinion stated: "W
are not persuaded that, as a general rule, the requirenent of
obtaining both parents' consent unconstitutionally burdens a
mnor's right to seek an abortion."” [|d. at 649. |In outlining the
constitutional requirenments for such a statute, the Court said:

"We therefore conclude that if the state decides to require a

pregnant mnor to obtain one or both parents' consent to an
abortion, it also nust provide an alternative procedure whereby
aut horization for the abortion can be obtained.” Id. at 643
(enphasis added). Thus, if the statute had contai ned an adequate
judicial bypass the four nenbers of the plurality stood ready to
uphold it. A fifth, Justice Wite, was prepared to uphold the
statute in Bellotti even without a judicial bypass. [|d. at 657
(Wi te dissenting).

Al t hough the court in Bellotti did not uphold a two-
parent consent statute, it did indicate that it would do so under
different circunstances. The appellees urge that this statenent
amounts to dicta and need not be followed. That characterization
of the Bellotti plurality was disputed by the plurality itself, 443
U S at 651 n.32, and was chal |l enged just two years ago, Hodgson,
497 U. S. at 498 (Kennedy plurality).

Even if the comment on two-parent consent statutes in
Bellotti is dictait is persuasive dicta, particularly in light of

Justice Kennedy's plurality opinion in Hodgson, 497 U S. at 498.



There, he relied on Bellotti to uphold a two-parent notice
requi renent. Justice Kennedy argued that since Bellotti approved
a two-parent consent statute with a judicial bypass, it follows
that the Iess onerous two-parent notice statute nust be
constitutional. |1d. at 498 (Bellotti "requires us to sustain the
statute before us here"). Justice O Connor, also citing Bellotti
joined the plurality on the broad grounds that a bypass provision
tailors "a parental consent provision so as to avoid unduly
burdening the mnor's limted right to obtain an abortion.” [|d. at
461 (O Connor concurring). Thus, five justices (Rehnquist, Wite,
O Connor, Scalia, and Kennedy) in Hodgson viewed Bellotti as
settling the question in favor of the constitutionality of a two-
parent consent/judicial bypass statute.
B

Even if Bellotti is not directly controlling, a two-
parent consent statute with a judicial bypass is constitutional.
An abortion regulation is unconstitutional only if it places an

"undue burden" on the exercise of the right, that is, if it "has
t he purpose or effect of placing a substantial obstacle in the path
of a woman seeki ng an abortion." Casey, 112 S. C. at 2820. Thus,
a regulation that places a burden on the exercise of the right is
constitutional unless the burden is "undue." The state may enact
|aws that are "calculated to informthe woman's free choice, not
hi nder it." Id. "Regul ations which do no nore than create a

structural nechani smby which the State, or the parent or guardi an

of a mnor, may express profound respect for the l[ife of the unborn



are permtted, if they are not a substantial obstacle to the
woman's exercise of the right to choose.” [d. at 2821. As |long as
Casey remains authoritative, the constitutionality of an abortion
regul ation thus turns on an exam nation of the inportance of the
state's interest in the regulation and the severity of the burden
that regul ation i nposes on the woman's right to seek an aborti on.

Contrary to the appellees' contentions, the state does
have an inportant interest at stake in parental involvenent
st at ut es. The state's interest, in part, is in ensuring that
soneone ot her than the i nmature m nor and t he abortion provider has
a hand in nmaking an inportant decision that fundanentally affects
the mnor's health and welfare. The Suprenme Court has recognized
that "the guiding role of parents in the upbringing of their
children justifies Ilimtations on the freedom of mnors."
Bellotti, 443 U S. at 637. The Court has described as "deeply
rooted in our Nation's history and tradition" the "belief that the
parental role inplies a substantial neasure of authority over one's
children.” 1d. at 638. "Legal restrictions on mnors, especially
t hose supportive of the parental role, may be inportant to the
child s chances for the full growh and maturity that nmake event ual
participation in a free society neani ngful and rewarding." 1d. at
638- 39. Parental consultation is particularly inportant on the
abortion decision, "one that for sone people rai ses profound noral
and religious concerns.”" 1d. at 640. The child herself nmay be too
i mmature to make the decision. And the abortion provider cannot be

counted on to provide "adequate counsel and support . . . at an



abortion clinic, where abortions for pregnant mnors frequently
take place." |1d. at 641.

The state's interest in one-parent consent statutes is

clear: it is to protect children from their own immuaturity and
naivete as well as from the possibly deficient advice of those
whose business is to provide abortions. Such statutes are plainly
constitutional. Casey, 112 S. C. at 2832; Ashcroft, 462 U S. 476.
The state's interest is equally present in the two-parent consent
cont ext . I ndeed, it is heightened because involvenent of both
parents in the decisionmking mght be thought to increase
reflection and deliberation on the decision, especially where the
parents live together.? Both parents, after all, ordinarily have
a strong interest in helping to determ ne the course that is best
for their child. A two-parent consent statute hel ps to safeguard
the interests of both parents and the famly unit. |In short, "it
cannot be said that the requirenents serve no purpose other thanto
make abortions nore difficult.” Casey, 112 S CO. at 2833
(upholding <clinic reporting requirenents). The two-parent
requi renent injects nore "information" into the decisionmaking
process than a one-parent requirenent. It is calculated to nake
the decision a nore inforned one. Id. at 2820. Further, it
creates a structural nechani sm by which both parents may express,

if they so choose, "profound respect for the Iife of the unborn.”

2. It nmust be enphasized that under M ssissippi's statute, the consent of
both parents is not required if they are divorced, unmarried and |iving apart,
or if one of themis not available "in a reasonable tine and manner."
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Id. at 2821. The inportant interests of the State and the parents
in the regul ati on are undeni abl e.

Justi ce Kennedy el oquent|ly expressed the i nterests of the
state and the famly in Akron 11

It is both rational and fair for the State to
conclude that, in nost instances, the famly
Wll striveto give alonely or even terrified
m nor advice that is both conpassionate and
mat ur e. The statute in issue here is a
rational way to further those ends. It would
deny all dignity tothe famly to say that the
State cannot take this reasonable step in
regulating its health professions to ensure

that, in nost cases, a young woman wll
recei ve guidance and understanding from a
par ent .

497 U.S. 502, 110 S. C. at 2984. W believe that this statenent
is valid notw thstanding the Casey plurality's refornul ation of the
right to an abortion and the distinction between OChio's
notification statute wth judicial bypass and M ssissippi's
qualified two-parent consent-pl us-bypass statute.

It remains to examne the burden thus placed on the
mnor's limted right to an abortion. It is true that requiring
t he consent of both parents, as opposed to one, will increnentally
i ncrease the burden on the mnor's exercise of her right to get an
aborti on. There will be cases where one, but not both, of the
parents will consent to the procedure. Under a one-parent consent
statute, that would be the end of the matter. Under a two-parent
consent statute, the child will have to go to court to obtain the
aborti on. However, the bulk of the burden is in requiring the
consent of even one parent, as a state is unquestionably entitled
to do. Once that objection is net the only issue is whether the

10



necessity of obtaining the second parent's approval crosses the
constitutional 1|ine. Where the state supplies an expeditious
process for obtaining court approval, the additional burden on the
mnor is greatly relieved. The parents still do not have a "veto"
over the mnor's decision, a consideration found dispositive in

Pl anned Parenthood of Central M. v. Danforth, 428 U S. 52, 96 S.

Ct. 2831 (1976) (striking down one-parent consent statute that did
not include bypass provision). Further, in cases where one parent
W t hhol ds consent the mnor will often have a willing supportive
parent to acconpany her to court. The view of one of the child's
parents that the procedure should go forward will certainly be
gi ven great wei ght by the Chancery Court (because of the statute's
confidentiality provisions, the second parent need not even know
that court approval is being sought). Thus, the additional burden
placed on the mnor by requiring the approval of the second
parent -- as opposed to requiring the approval of only one -- wll
be slight.

The abortion providers here also conplain that in sone
cases a two-parent consent statute inperm ssibly intrudes on famly
deci si onmaki ng by enpowering courts to choose which of the two
di sagreeing parents will "win" the dispute over whether the
abortion should go forward. There is nore than a little irony in
this position, comng fromthose who woul d prefer statutes that, by
requiring neither parental consent nor notification, ignore the
role of the famly altogether. In any event, this argunent

overl ooks the fact that the statute charges the Chancery Court to

11



decide what is in the minor's best interest, not which parent is
right or has the better argunent. The argunent also ignores the
alternatives to a two-parent consent statute, sone of which
increase the state's intrusion into famly decisionmking. In a
one- parent consent statute, which is undeniably constitutional, a
judge nay often be in the position of overruling the w shes of both
parents, not just one of them And in a world wthout parenta

consultation statutes, the state, nmeking its |icensed doctors
available to perform abortions on mnors wthout any parental

i nvol venent what soever, would often forecl ose the chance of any
fam |y deci si onmaki ng.

Accordingly, a statute requiring the consent of a second
parent, conbined with an adequate judicial bypass nmechani sm does
not place an "undue burden” on a mnor's right to seek an aborti on.
The M ssissippi statute is facially constitutional.

1]

The plaintiffs also challenge the M ssissippi statute on
the grounds that its bypass nechanism is constitutionally
defecti ve. The district judge agreed with the plaintiffs and
struck the |Iaw down on this basis al one.

Bellotti demands that a parental consent statute contain
a judicial bypass nechanismthat allows the mnor to show that 1)
she is sufficiently mture to nmke the abortion decision
i ndependently of her parents' wi shes, or 2) that if she is not able
to nmake the decision independently, an abortion would be in her

best interests. Bellotti, 443 U.S. at 643-44.

12



M ssissippi's abortion statute tracks this |anguage,
providing the required grounds for waiver of parental consent.
However, the M ssissippi Suprene Court's Rule 10.01 is worded
differently from the abortion statute and Bellotti. Wher eas
Bellotti and the statute require the court to consider whether an
abortionisinthe mnor's best interest, the rule requires a m nor
to plead that notifying her parents of the abortion is not in her
best interest. According to the appellees, this semantic
difference from Bellotti is fatal to the statutory schene. For
several reasons, we disagree.

As the appellees point out, there may be an occasi on on
which an abortion would be in the mnor's best interest but
parental notification would also be in her interest. This m ght
happen where the mnor's parents are understandi ng and supportive
(therefore, notification would do no harm but have religious
objections to abortion. In such a case, appellees contend, Rule
10.01 restricts the mnor's access to the waiver and conflicts with
Bellotti.® A parental consent statute using parental notification
as the guidepost for the child s best interests mght well be

unconstitutional, 4Gick v. MKay, 937 F.2d 434, 439 (9th Grr.

1991), though we express no view on that issue. The question here

is whether this procedural rule promul gated under the authority of

3. Not e, however, that in some cases Rule 10.01--if (inproperly) read

al one--woul d have the effect of increasing a minor's access to abortion. On
at | east sone occasions, it will not be in the best interest of the mnor to
notify her parents and will also not be in her best interest to have an
abortion. 1In such a case Rule 10.01, as it now reads, would result in a
consent waiver. Note, too, that Rule 10.01 conpels a court to grant the
abortion if one parent has abused the child.

13



a facially constitutional statute renders t he statute
unconstitutional or unenforceable.

It does not. As a matter of M ssissippi state |aw, the
procedural rule cannot trunp the substantive statute pursuant to
which it was promul gated. M ssissippi's courts nust give effect to
all constitutional |aws passed by the |egislature. Kelly v.
M ssissippi Valley Gas Co., 397 So.2d 874, 877 (Mss. 1981). Here,

the statute is plainly constitutional; the state courts nust enpl oy
the substantive standards it sets forth. M ssissippi's own
Chancery Rules direct a court to follow state statutes if thereis
a conflict between the rules and a statute. Uniform Chancery Rul e
11.01 ("If there be any conflict between these rules and . . . any
applicable M ssissippi statutes, the latter shall be followed.").
M ssissippi's Chancery Courts are bound to follow the statute

which requires them to inquire whether an abortion is in the
mnor's best interest.

The only possi bl e constitutional dilema inherent inthis
bypass rule will arise where the Chancery Court finds: 1) the m nor
is imature, 2) an abortion is in her best interests, and 3) there
is no harmin parental notification. At oral argunent in this
court, however, the state clearly and repeatedly vouchsafed that it
is the official position of the Attorney CGeneral of M ssissippi
that where a Chancery Court nade those findings it would be
requi red under M ssissippi lawto grant the mnor's petition. This
necessarily follows fromthe position taken in the state's brief

t hat any i nconsi stency between the rule and the statute nust, under

14



M ssi ssi ppi | aw, be resolved in favor of the statute.
Consequent |y, assum ng M ssi ssippi courts do their duty under state
law, and we are not entitled to presune otherw se, the bypass
procedure is not constitutionally defective.*

The appellees' interpretation of Rule 10.01 al so suffers
froma hypertechnical concern wth the niceties of pleading. Wile
the Rul e establishes the kinds of allegations a m nor nust nake to
initiate a bypass of parental consent, it does not nake those
allegations, if proved, the sum and substance of the statutory

"best interests” test. Rule 10.01 states that if the m nor chooses

to represent herself, her pleadings "shall be liberally
construed . . . so as to do substantial justice." As the Court has
st at ed:

Even on the assunption that the pleading
schene could produce sone initial confusion
because few mnors would have counsel when
pl eading, the sinple and straightforward
procedure does not deprive the mnor of an
opportunity to prove her case. It seens
unlikely that the Chio courts wll treat a
m nor's choice of conplaint form without due
care and understanding for her unrepresented
st at us.

OChio v. Akron Center for Reproductive Health, 497 U. S. 502, 516-17,

110 S. C. 2972 (1990)

4, In holding that the pleading requirenent of Rule 10.01 does not render
the statutory schene unconstitutional, we do not, as the dissent suggests,

| eave minors in Mssissippi to drift in uncertainty over how to proceed in
seeking a bypass. As has been noted, the substantive requirenents of the
statute itself guide the Chancery Courts and, hence, the petitioners before
it. To obtain judicial consent, it is enough that the mnor show that she can
neet the substantive requirenents of the statute, that is, that she is
sufficiently mature to nmake the decision on her own or that an abortion is in
her best interests.

15



There is yet another flaw in the appellees' reasoning.
They have | aunched a facial challenge to the constitutionality of
the statute. A facial challenge will succeed only where the
plaintiff shows that there is no set of circunstances under which

the statute would be constitutional. Webster v. Reproductive

Health Services, 492 U S 490, 524, 109 S C. 3040 (1989)

(O Connor concurring); Akron Il, 497 U. S. at 514; see also Rust v.

Sul l'ivan, us _ , 111 S. C. 1759 (1991); Barnes v. Moore,

970 F.2d 12, 14 (5th Gr. 1992). Although it is inmaginable that
M ssi ssippi courts mght refuse to follow a statute enacted by the
state | egi sl ature, that does not suffice to underm ne the statute's
constitutionality. |[If a Mssissippi court does follow Rule 10.01
soas toconflict wwth Bellotti, a plaintiff will be free to | aunch
an as-applied challenge to the bypass procedure. |In the neantine,
the Fifth Grcuit is not a "roving conm ssion[] assigned to pass

judgnent on the validity of the Nation's |aws." Broadrick v.

&kl ahoma, 413 U.S. 601, 610-11, 93 S. C 2908 (1973).°

5. The di ssent mi sapprehends our application of the no-circunstances
principle to this case. Qur position is not that the bypass schenme ought to
be interpreted to exclude the mnor who can show that an abortion is in her
best interest but cannot show that notification is not in her best interest
and, is therefore only unconstitutional when applied to sone snall subset of

M ssissippi nmnors. On the contrary, we believe the dissent m sconstrues the
statutory schene when it concludes that the law will be unconstitutional as to
those few minors under all circunmstances. W have not voiced an opinion on
the law as the dissent reads it because, properly interpreted and applied by

t he Chancery Courts, Mssissippi lawrequires themto grant any minor a bypass
if an abortion is in her best interest. Properly interpreted and foll owed,

the law will be constitutional as to all mnors in Mssissippi. There will be
no "unconstitutional inmpact upon a small percentage of the mnors seeking to
obtain judicial consent for an abortion." See F. 2d , , slip op. at

___, n.4 (Johnson dissenting).

16



|V

Finally, the abortion providers argue that the Chancery
Court systemin M ssissippi will be unable to i nplenent the statute
in a constitutional manner. They presented affidavits to the
district court indicating that nost court clerks are either
unfamliar with the bypass procedures or are conpletely unaware
that a mnor could obtain an abortion wthout her parents'
consent.® They argue further that there are insufficient
chancel l ors to hear cases and that court-appointed counsel will be
difficult to obtain. They worry that true confidentiality will be
difficult or inpossible to maintain since court personnel in snal
towns wll recognize mnors comng to court seeking the parenta
consent wai ver.

All of these objections mght be appropriate in an as-
applied challenge to the constitutionality of the statute. But to
sustain a facial challenge, the plaintiffs nust show that under no
ci rcunst ances could the | aw be constitutional. Barnes, 970 F. 2d at
14. Before the law is even inplenented, this court is obliged to
presunme that state officials will act in accordance with the | aw.
Akron |1, 497 U S at 513 ("W refuse to base a decision on the
facial wvalidity of a statute on the nere possibility of
unaut hori zed, illegal disclosure by state enployees."). There is
no denonstrated pattern of abuse or defiance here that would

warrant the court to presune otherw se. Too, remand for an a

6. It is unsurprising that clerks in Mssissippi courts would be unfamliar
with the statute since the district court, at the behest of these plaintiffs,
has barred enforcenent of the statute since its enactnent.

17



priori factual determnation on whether a state was ready to
inplement its bypass procedure would |likely draw upon "evi dence"
that is very specul ati ve.

Moreover, this Court has once before encountered these
plaintiffs conplaining of intolerable conditions for the exercise
of abortion rights in M ssissippi. Barnes, 970 F.2d at 14. I n
Barnes, this Court turned away their facial challenge to a 24-hour
waiting period. As in this case, the plaintiffs there argued that
this Court should remand to the district court for an evidentiary
hearing on whether the regulation inposed an "undue burden" on
M ssissippi's mnors despite the fact that the Suprene Court in
Casey had upheld an al nost i denti cal Pennsyl vania | aw.
"M ssissippi ain't Pennsylvania," the plaintiffs said. This Court
refused to remand the case for an evidentiary hearing, ruling that
a facial challenge to a statute required nore than a derogatory
remark and brief about conditions in M ssissippi. The sane

principle applies here.

\Y,
The M ssi ssi ppi abortion statute IS facially
constitutional. Accordingly, this Court vacates the prelimnary

injunction and remands to the district court for entry of an order
of di sm ssal

REVERSED and REMANDED with instructions.
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JOHNSQN, G rcuit Judge, dissenting:

This witer is conpelled to agree with the mjority's
conclusion that the Suprene Court has voiced approval for a two-
parent consent requirenent with an adequate judicial bypass.’
However, in ny view, the judicial bypass procedure at issue in the
instant case, as contained in both the statute and in the
M ssi ssi ppi Suprenme Court's procedural rules, is constitutionally
deficient. Accordingly, the instant dissent is made from the
decision of the majority to vacate the district court's injunction
agai nst enforcenent of M ssissippi's parental consent statute.

The forenost flaw in the majority opinion is its refusal to
cone to grips wth the real issue presented by this appeal --that
being whether M ssissippi's judicial bypass is adequate in the
context of a parental consent statute. In fact, the mjority
opi nion skirts around the issue to the extent that it is difficult

to discern its actual holding. Portions of the opinion suggest

7. A two-parent consent requirenment has never been approved by
the Suprenme Court. In Hodgson v. Mnnesota, 110 S. . 2926
(1990), the Court did approve a two-parent notice requirenent
that provided for a judicial bypass. A mgjority of the Justices
agreed that any legitinmate state interest in requiring parental
notification would be fully satisfied by a requirenent that one
parent be notified. 1d. at 2945 (Stevens, J.). The requirenent
that both parents be notified was therefore held to be
unconstitutional. The sane woul d obviously be true for a two-
parent consent requirenent since consent requirenments are nuch
nmor e burdensone than notice requirenents and nust be exam ned
nore closely. Nonetheless, a different mgjority in Hodgson held
that a two-parent notice requirenent, though unconstitutional
standi ng al one, could nonethel ess be saved by an adequate
judicial bypass. 1d. at 2970 (Kennedy, J.). Wile the issue was
not before the Suprenme Court, | nust agree that this sane
majority strongly indicated that a two-parent consent statute

wi th an adequate judicial bypass would al so be constitutional.
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that the chall enged | anguage in Mssissippi's Rule 10.01 is indeed
invalid because it conflicts wwth Bellotti v. Baird, 99 S. . 3035
(1979), and with Mssissippi's statutory requirenents for the
judicial bypass. If that isthe mgjority'sintent, the mpgjority is
actually only objecting to the district court's decision to
continue the injunction rather than to surgically strike the
of fendi ng | anguage fromthe rule. It is difficult to believe that
the mgjority intends this interpretation because that woul d make
the bulk of the opinion nothing nore than m sguided dicta.
Neverthel ess, to the extent that this is the intended hol ding of
the majority, this witer would whole-heartedly agree that the
| anguage in Rule 10.01 is invalid.?®

On the other hand, portions of the majority opinion seemto
approve M ssissippi's parental consent procedure sinply because the
statute itself conplies with Bellotti. According to the majority,
t he unconstitutional requirenments set forthin Rule 10.01 are of no
nmonment because the statute nmust "trunp" the procedural rule. Wat
the majority forgets--or at |east ignores--is that the Suprene
Court has made it clear that a two-parent consent requirenent is
unconstitutional.® Such a requirenent can only be saved by an
adequat e judicial bypass. Because the procedural rule at issue is

a part of the judicial bypass provided by M ssissippi, this Court

8. This witer would still affirmthe judgnent of the district
court for the precise reason given by Judge Wngate. Merely
striking the offending | anguage in Rule 10.01 would | eave m nors
W t hout direction on how to proceed or what to allege in their
conpl ai nts.

9. See supra note 1.
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cannot avoid passing on the constitutionality of the |anguage
contained in Rule 10.01. The district court held that the | anguage
in Rule 10.01 neant that Mssissippi's judicial bypass was
i nadequate to save the two-parent consent requirenent. Although
the majority struggles mghtily to avoid the issue, it is that
precise holding of the district court that is now squarely

presented for review

Limtations on a Mnor's Right to an Abortion

At this hour, it is beyond debate that the Constitution
protects the right of every wonan to deci de whether and when to
conceive and bear children, including the right to choose to
continue or to term nate a pregnancy. Planned Parenthood v. Casey,
112 S. . 2791, 2816 (1992). This right is in no way di m ni shed
by a woman's mnority. Hodgson v. Mnnesota, 110 S. . 2926, 2936
(1990). O course, as is the case for all other constitutiona
protections, a wonman's freedomin this area is not unlimted. The
Suprene Court has recognized that the State has legitimte
interests in the health of the pregnant woman and in protecting the
potential life within her. However, any attenpts by the State to
further its legitimate interests nust be calculated to inform a
woman's free choice, not to hinder it. "An undue burden exists,
and therefore a provision of law is invalid, if its purpose or
effect is to place a substantial obstacle in the path of a woman
seeking an abortion before the fetus attains viability." Casey,

112 S. C. at 2821.
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To be sure, where the wonan seeking an abortion is an
unmarried mnor, the State has a special interest in encouraging
her to seek the advi ce and counsel of her parents. Hodgson, 110 S.
Ct. at 2942; Bellotti v. Baird, 99 S. C. 3035, 3046 (1979).
However, a State cannot lawfully authorize an absolute parental
veto over the decision of a mnor to termnate her pregnancy.
Pl anned Parenthood v. Danforth, 96 S. C. 2831, 2843 (1976). A
parental consent requirenent, although it woul d be unconstitutional
standing alone, <can nonetheless be saved by an adequate
"al ternative procedure" whereby authorization for the abortion can
be obtained. Bellotti, 99 S. C. at 3048. |In such an alternative
proceedi ng, a pregnant mnor is entitled to show either (1) that
she is mature enough and well informed enough to nake the deci sion
herself or (2) that the abortion would be in her best interests.
Additionally, to allowthe mnor an effective opportunity to obtain
an abortion, all acceptable judicial bypass procedures nust (3)
insure anonymty and (4) be conducted with expediency. Chio v.
Akron Center for Reproductive Health, 110 S. . 2972, 2979-80
(1990) (Akron I1); Bellotti, 99 S. . at 3048.

Is Mssissippi's Rule 10.01 Constitutional ?

The plaintiffs below admt that the statutory portion of
M ssi ssippi's judicial bypass conplies with the standards set forth
in Bellotti. The statute itself provides that parental consent
shal | be waived if the court finds either: "(a) [t]hat the mnor is

mature and wel | -i nforned enough to nake the abortion decision on
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her own; or (b) [t]hat performance of the abortion would be in the
best interests of the mnor." Mss. CobE ANN. § 41-41-55. However,
the statute specifically directs the M ssissippi Supreme Court to
issue rules to insure that the bypass proceedi ngs are handled in an
"expeditious, confidential and anonynous manner." Mss. CoDE ANN. §
41-41-55(6). And it is one of the procedural rules so pronul gated
that has givenrisetothis litigation. M ssissippi Chancery Court
Rule 10.01(4), the actual procedural rule attacked by the
plaintiffs, states that the mnor's petition for judicial
aut hori zation shall allege either or both of the foll ow ng:
(a) [t]hat the conplainant is sufficiently mature and well
informed to intelligently deci de whether to have an abortion
without the notification of her parents, guardian, or
cust odi an;
(b) [t]hat one or both of her parents, her guardian, or her
custodi an was engaged in a pattern of physical, sexual, or
enoti onal abuse against her, or that the notification of her

parents, quardian, or custodian otherwise is not in her best
i nterest.

Mss. CH R 10.01(4) (enphasis added).

The district court found that Rule 10.01 stood in direct
conflict both with the M ssissippi parental consent statute and
with the standards enunciated in Bellotti. The district court
reasoned that the pleading requirenents set forth in the rule
i nperm ssibly narrowthe Bellotti standards because t hey woul d have
the effect of denying authorization to sonme mnors even though
abortion would be in their best interests. The district court
noted that sinply correcting the rule by striking the offending
| anguage would |eave mnors wthout any guidance as to how to
proceed or what to allege in their conplaints. Therefore the
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district court continued the injunction against enforcenent of

M ssissippi's parental consent statute until Rule 10.01 i s anended.

M ssi ssi ppi argues before this Court that the | anguage in Rul e

10.01 nust be constitutional because identical |anguage was
approved by the Suprenme Court in Akron II. However, as the
district court correctly noted, Akron Il dealt with a notice

requirenent, while the instant case deals wth a consent
requi renment. Consent statutes are by nature significantly nore
burdensone and i nposing than notice statutes and nust be attended
W th greater protection.

From a constitutional standpoint, the key consideration for
any parental involvenent requirenent is whether it results in
anot her person having an absolute veto power over a mnor's right
to have an abortion. Danforth, 96 S. C. at 2843. The Suprene
Court has repeatedly held that where a mnor is mature enough to
make her own decision or where the abortion would be in her best
interests she nust be permtted to have the abortion. Bellotti, 99
S. C. at 3048. To the extent that a parental involvenent statute
results in veto power over a mnor in either of these two cl asses,
it is unconstitutional. Such a statute can nonethel ess be saved by
an alternative bypass procedure, if the bypass is adequate to
ensure that mnors in the two protected classes can obtain
aut hori zation for the abortion w thout any parental involvenent.

A consent requirenent |ike the one considered in Danforth

expressly grants an absolute parental veto. Therefore, a consent
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requirenent will only be valid if acconpanied by an alternative
procedure that guarantees that mnors in the protected cl asses w ||
be abl e to have an abortion w thout parental consent. On the other
hand, a parental notice requirenent does not expressly grant
absol ute veto power. The Suprenme Court has declined to equate
notice with consent in all cases. H L v. Matheson, 101 S. C.
1164, 1172 n. 17 (1981). Nonethel ess, the Court has recogni zed t hat
there are circunstances where a requirenent of notice would be
equi valent to a requirenent of consent--for exanple, when parents
hol d strong views on abortion and coul d be expected to obstruct or
prevent the m nor fromexercising her rights, perhaps by resorting
to physical or enotional abuse. See Hodgson, 110 S. C. at 2945-
46. To the extent that a notice requirenent results in a parenta
veto and to the extent that this veto affects the two protected
classifications of mnors, the notice requirenent would be
unconstitutional. To save such a notice requirenent, an adequate
judi ci al bypass need only address those situations where notice can
be the equivalent of consent--in other words, situations where
notice would not be in the mnor's best interests such as where the
m nor has been the victimof physical or enotional abuse.

Thus, in Akron I, it was constitutionally acceptable for Ghio
to require a mnor seeking a judicial bypass to allege either that
she was mat ure enough to nmake her own decision or that one or both
of her parents were engaged in a pattern of physical, sexual, or
enoti onal abuse agai nst her or that the notification of her parents

was not in her best interests. The situations where notice would
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anount to consent are anply covered by this | anguage, and a notice
requi renent is only objectionable to the extent that it anmounts to
a parental veto for one or both of the protected classes of mnors
set out in Bellotti. Therefore, under the language in Ohio's
notice requirenment, any mnor constitutionally entitled to a
judicial bypass woul d be able to satisfy the pl eadi ng requirenents.

When the sanme | anguage approved in Akron Il is applied to a
consent requirenent, however, the situation is very different. As
the district court noted, under Mssissippi's Rule 10.01, an
i mature mnor who could show that an abortion was in her best
interests but who could not show that notification of her parents
was not in her best interests (as would be the case if she had
under st andi ng and supportive parents who nonet hel ess were opposed
to abortion on religious grounds) would be unable to obtain
aut horization for an abortion. Therefore, the district court
correctly held that Rul e 10. 01 "inperm ssi bly narrows t he standards
deened essential in Bellotti." Though identical |anguage was
approved by the Suprene Court as part of a notice requirenent, the
language in Rule 10.01 is invalid as a part of a consent
requi renent because it would result in sonme mnors being unable to
obt ai n aut hori zation for an abortion even t hough t he aborti on woul d

be in their best interests.

The Appropriate Renedy

The majority apparently does not disagree with this witer's

view that the | anguage in Rule 10.01 is unconstitutional. Yet the
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majority holds that the district court's order should nonethel ess
be reversed because the language in the statute itself is
constitutional. The majority notes that, under M ssissippi state
| aw, a procedural rule cannot trunp a state statute. Wiilethisis
an accurate assessnment of Mssissippi law, the nmgjority's
confidence that the statute and the rule necessarily conflict is

m spl aced. At the risk of being branded "hypertechnical," it seens
entirely possible--albeit constitutionally inpermssible given the
| anguage in Rule 10.01--for a state court to give effect to both.
The pleading requirenments set forth in Rule 10.01 are very
different fromthe rules of decision found in the statute. For
the purpose of this appeal, it is imaterial that the “officia
position” of the M ssissippi Attorney General’s office is that a
court would be required to grant a mnor’s petitionif she can show
that an abortion would be in her best interests; a mnor will never
have a chance to nake such a showng if she cannot satisfy Rule
10.01's pl eadi ng requirenents.

It is clear that the |anguage contained in Rule 10.01
inperm ssibly narrows the Bellotti standards for an adequate
judicial bypass. As aresult, Mssissippi's judicial bypass cannot
save t he ot herw se unconstitutional two-parent consent requirenent.
Gven the conclusion that the language in Rule 10.01 s
unconstitutional, the nost sensible renedy is the one inposed by

the district court--to continue the injunction until M ssissippi

anends Rul e 10.01. Instead, the majority | eaves the constituti onal
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infirmty intact and assures, with a sly wink and a nod, that no
M ssi ssippi court would actually followthe | anguage i n Rul e 10. O1.

In ny view, the district court nmade the right decision when it
continued the injunction against the enforcenent of Mssissippi's
parental consent requirenent until the offending | anguage in Rule
10.01 was corrected. | would affirmthe judgnent of the district

court in all respects. 1

10. As an alternative ground for reversing the district
court, the majority notes that this is a facial challenge to a
statute. As such, the mgjority contends that it should only
succeed if the plaintiffs have shown that there is no set of
ci rcunst ances under which the statute woul d be constitutional.
While the majority correctly quotes this principle of
constitutional law, it conpletely msapplies it to the facts of
this case. It is imuaterial that M ssissippi's regulations wll
only have an unconstitutional inpact upon a snmall percentage of
the mnors seeking to obtain judicial consent for an abortion.
"Legislation is neasured for consistency with the Constitution by
its inpact on those whose conduct it affects. . . . The proper
focus of constitutional inquiry is the group for whomthe lawis
a restriction, not the group for whomthe lawis irrelevant."
Casey, 112 S. . at 2829. In this case, the proper focus is on
those imature m nors seeki ng abortions who can show that an
abortion is in their best interests but who cannot show t hat
notification of their parents is not in their best interests.
For the wonen in that group, the application of Rule 10.01 w |
mean that there is no set of circunstances where they wll be
able to obtain judicial authorization for an abortion.

The majority suggests that this dissent m sunderstands its
argunent on this point. Even if so, this witer doubts that he

wll be the only one to m sunderstand. But in the interests of
i ncreased understanding all the way around, let nme be perfectly
clear on ny point: In a case like this, the majority's

application of the "no-circunstances principle" is just plain
wrong. Watever the nerits of such an approach in another
context, virtually every abortion case to reach the Suprene Court
since Roe v. Wade has involved just this type of facial attack on
state regulation. See, e.g., Planned Parenthood v. Casey, 112 S.
Ct. 2791, 2816 (1992); Chio v. Akron Center for Reproductive
Health, 110 S. C. 2972 (1990); Hodgson v. M nnesota, 110 S. C
2926 (1990); Webster v. Reproductive Health Servs., 109 S. C
3040 (1989); Thornburgh v. Anmerican Coll ege of Cbstetricians &
Gynecol ogi sts, 476 U. S. 747 (1986).
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