UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-3601

JOSE L. CASTI LLO AND,
MARI A L. CASTI LLG,

Pl ai ntiffs-Appellees,

VERSUS

MONTELEPRE, INC., a/k/a
Mont el epre Menorial Hospital,
LUS R Ovs5, MD., ET AL.,

Def endant s,

LOU SI ANA PATI ENTS'
COMPENSATI ON FUND,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(August 23, 1993)

Bef ore KING H G3 NBOTHAM and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:

In this case we review, principally, the district court's
application of Louisiana' s Medical Mlpractice Act, La. Rev. Stat.

Ann. § 40:1299.41 - 1299.47 (West 1992) (the "Act" or "statute").



| . The Medical Ml practice Act

Loui siana has established a statutory schene for the
prosecution of nedical mal practice clains against qualified health
care providers. Health care providers who choose to conply with
certain of the statute's provisions becone qualified under the
statute and subject to its procedures and protection. See 1d 8§
40: 1299. 42 (A).

The protection afforded qualified providersisalimtation on
l[iability exposure to no nore than $100,000, plus interest, on
mal practice clainms. 1d. 8§ 40:1299.42 (B)(2). Any anount ow ng from
a judgenent or settlenent in excess of the total liability of al
qualified providers on a nmal practice claimis to be paid fromthe
Patient's Conpensation Fund (the "Fund"). 1d. 8§ 40:1299.42
(B)(3)(a).

The statute also provides for |imtation on the Fund's
exposure. The total anmount recoverable fromthe Fund is limted to
$500, 000, plus interest and cost, exclusive of damages for future
nmedi cal care and related benefits. 1d. 8 40:1299.42 (B)(1).

In the event a qualified provider settles for its $100, 000
policy limts, itsliability becones "adm tted and establ i shed" for
the purposes of any subsequent action by the nmalpractice victim
against the Fund for additional conpensation. |d. § 40:1299.44
(O (5). As a consequence, the statute precludes the Fund from
contesting the settling provider's liability in any such action.

ld.; Koslowski v. Sanchez, 576 So. 2d 470, 471 (La. 1991). The




only issue the Fund is allowed to litigate under the statute is the
guantum of the victims damages.! Kosl owski, 576 So. 2d at 471.

In Iight of the forgoing, we reviewthe facts material to our
deci si on today.

1. Facts

Ms. Castillo and her husband sued t hree Loui siana health care
providers for mal practice because of injuries she suffered while
receiving treatnment for a liver condition. Two of the providers,
Dr. Ors and Montel epre Menorial Hospital, are qualified under the
Medi cal Mal practice Act. The other provider, Dr. Gordillo, is not.

The Castill os subsequently entered into settlenents with al
three providers. In their settlement with Montel epre, Montel epre
agreed to pay its $100,000 statutory limts, and the Castillos
reserved their right to seek excess conpensation from the Fund
Pursuant to the statute, the Castillos requested the district court
to approve their settlenent wth Mntel epre.

Before the court could give its approval, the Fund i ntervened.
It sought to challenge the settlenent and prevent Montel epre from
paying its statutory limts, which would preclude the Fund from
raising the issue of Mntelepre's liability in the Castillo's
forthcom ng suit for additional conpensation. The court denied the
Fund's challenge, concluding that the Fund had no right to
challenge a settlenent between a qualified provider and a
mal practice victim Having denied the Fund's chal |l enge, the court

approved the Castill os/Montel epre settl enent.

1But See § 40:1299.44 (D)(2)(b)(x) & (xi).
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From this point forward, the Fund repeatedly and
unsuccessfully inplored the district court toallowit tolitigate
Montelpre's liability at the upcomng trial of the Castillos'
damages. Anticipating the Fund's trial strategy, the Castillos
filed a notionin limne seeking to exclude any evi dence pertaini ng
to Montelpre's liability. The Fund opposed the notion, contendi ng
that it had the right to prove the proportionate fault of the three
provi ders and reduce the Castill os' danages by what ever neasure the
jury portioned out to Dr. Gordillo. The district court rejected
the Fund's contention and granted the Castillos' notion.

On the eve of trial, the Castillos filed a notion for summary
judgnent. Both parties stipulated to facts material to the only
issue to be tried before the jury, the anount of the Castillos
danmages.? Based on these stipulations, the court entered judgnent
awarding the Castillos, inter alia, $500,000 in general danages,
plus interest, subject to a $200,000 credit in favor of the Fund
because of Dr. Ors and Mntelepre's settlenents, and $280,000 in
past nedi cal expenses.

Shortly thereafter, the Fund filed its notice of appeal. That
sane day, the court signed an order, over the Castill os' objection,
exenpting the Fund from posting a supersedeas bond during the
pendency of its appeal. The Castillos subsequently filed a cross

appeal challenging the court's stay of execution.

2As we read the these stipulations, the Fund adnitted that
the Castillos' general damages were "at |east the total sum of
$500,000." It also admitted that the expenses incurred by the
Castillos for past nedical expenses were $280, 000.
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Agai nst this factual backdrop, we address the i ssues rai sed by
the parties in this case.

I11. Discussion
A The Settl enent Chal |l enge

In its second point of error, the Fund argues that the
district court erred by not allowing it to challenge the settlenent
between Montelepre and the Castillos and thereby force the
litigation of Montelepre's liability. At the heart of the matter,
the Fund contends, is its right to challenge a settlenent between
a mal practice victimand a qualified provider in every instance
where the provider's insurer pays its $100,000 policy limts. It
tries to support this argunent on two grounds: the |anguage of
section 40:1299.44 (O (3) and the duty inposed on the provider's
i nsurer under section 40:1299.44 (O (7).

The relevant portion of section 40:1299.44 (C)(3) reads as
fol |l ows:

The board and the i nsurer of the health care provider ..

may agree to a settlenment with the claimant from the

patient's conpensation fund, or the board and t he i nsurer

of the health care provider ... my file witten

obj ections to the paynent of the anpunt denmanded.

Paragraph (C)(3) nust be read in the conplete context of
section 40:1299.44 (C). This section provides the procedure when
a qualified provider's insurer has agreed to settle its insured's
liability and the victi mdemands fromthe Fund, for a conplete and
final release, anmounts in excess of the settlenent. [d. 8§

40:1299.44 (O. Assum ng the settlenment was for the provider's
$100, 000 policy limts, the liability of the insured has already



becone "admtted and established." [d. 8§ 40:1299.44 (C(5). The
only remai ning i ssue, therefore, is whether the Fund will agree to
pay the excess anount the claimant is demanding for his damages.
The Fund has two choi ces: either agree to the anount demanded
or litigate the sole issue of the claimant's damages. 1d. 8§
40:1299.44 (O (3) & (5). If it chooses not to pay the demanded
anount, then subparagraph (C)(3) allows the Fund to file witten

obj ecti ons to the anmount demanded”" and thereby force the

litigation of the claimnt's damages. Stuka v. Flem ng, 561 So. 2d
1371, 1373 (La. 1990). In the latter instance, the only issue to
be litigated is the quantumof the claimant's damages. [ d. at 1374.

| nportantly, this inquiry has nothing to do with liability; that
i ssue was concl usi vely resol ved between the provider's insurer and
the claimant when the insurer agreed to settle for its $100, 000
policy limts. 1d. The witten objections, therefore, provide the
vehi cl e t hrough which the Fund puts into i ssue, between itself and
the clai mant, only the anount of the claimant's danages and not the
provider's liability.

We therefore hold that the district court was correct in
ruling that nothing in the |anguage of section 1299.44 (QO) (3)
al l oned the Fund to chal |l enge the settl enent between Montel epre and
the Castill os.

The Fund next asserts that allowing it to challenge the
underlying settlenent between a health care provider and a
mal practice victimaffords it the opportunity to determ ne whet her

the health care provider's insurer discharged its duty of good



faith and reasonable care in evaluating and settling the victins
claim See 1d. § 40:1299.44 (O (7). It asserts that this
opportunity is particularly acute inthis case because Montel epre's
insurer paid the $100,000 under a mistaken belief that it was
settling two $50,000 clains rather than one $100, 000.3
The relevant part of paragraph (O (7) reads as foll ows:
For the benefit of both the insured and the [Fund], the
insurer of the health care provider shall exercise good
faith and reasonable care both in evaluating the

plaintiff's claim and in considering and acting upon
settl enment thereof.

3The Fund's position early inthe life of this litigation
was that it was unfair for the Fund to be denied the opportunity
to contest liability sinply because Montel epre's "insurer chose
to not defend the claimand run up litigation expenses in |ight
of the maxi num exposure of $100,000." This representation was
consistent with its claimthat "the mal practice alleged arises
froma single patient, being treated for a single condition."
| ndeed, the Fund managed to convince the district court that the
case involved only one instance of mal practice and that the
statute limted the Castillos' claimto only one $500, 000 pot
rather than the two the Castill os were seeking.

Thereafter, the Fund represented to the court that because
Montel epre's insurer believed "that it was exposed to an anount
well in excess of $100,000," it "rash[ly] ... junped at the
opportunity to wash its hands of the case and sinply tendered
$100, 000 wi t hout any thought that such an act would | ock the Fund
into liability." This representation was in furtherance of the
position it presses before the court today, nanely, that
Montel epre's "insurer considered itself to be settling two
separate clainms, each of which for $50, 000."

In response to this |atest version of the facts, the
district court stated, "The settlenent of this claim however,
was consummated after the court's order of approval which
specifically stated that Montel epre's maxi num exposure was
$100, 000, and that the settlenent for this amount |ocked the Fund
into liability for the excess. Thus, this Court is unclear how
the settlenent could have been based on any m sapprehensi on on
the part of Montelepre or its insurer.”

Based on a thorough review of the record, we find the Fund's
"m staken belief" claimto be disingenuous.
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Rat her than supporting Fund's argunent, we believe the
inposition of this duty weighs against it. Wiy would the
| egi sl ature have inposed upon the insurer, for the benefit of the
Fund, a duty of good faith and reasonable care in its decision to
settle a claimif the Fund has the greater right to chall enge any
settlenent that would lock it intoliability? In other words, with
what benefit does this duty provide the Fund that it would not
necessarily enjoy by having the right to challenge any settl enent
that would lock it into liability? To read into the statute the
Fund's right to challenge any such settlenent would be to render
the duty inposed wunder paragraph (C(7) of no practica
significance.*

Consequently we hold that nothing in section 40:1299.44 (C) or
any other part of the statute allows the Fund to challenge a
proposed settl enent between a nal practice victimand a health care
provider, and the district court correctly denied the Fund's
attenpt to do so. The Fund's second point of error is overrul ed.
B. The Apportionnent |ssue®

The district court granted the Castillo's notion in |imne

precluding the Fund from offering any evidence concerning the

“We al so agree with the district court's response to this
argunent that even though the Fund is the beneficiary of an
insurer's duty of good faith and reasonable care, this does not
mean that the Fund has the right to litigate the di scharge of
such duty in an action between a provider and a victim

SAfter taking its appeal, the Fund filed a notion requesting
that we certify a question to the Louisiana Suprene Court on this
issue. We hereby deny the Fund's notion for certification in
i ght of conclusions reached in this opinion.
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liability or proportionate fault of Montelepre, Dr. Ors and Dr.
Gordillo at the trial of the Castillos' damages. The court
deci ded, based on Stuka v. Flem ng, 561 So. 2d 1371 (La. 1990) and

Muphrey v. Gessner, 581 So. 2d 357 (La. App., 4th Gr., 1991),

cert. denied, 587 So. 2d 694 (La. 1991), that once the Fund's

liability was established by Montel epre's paynent of $100, 000, the
Fund did not have the right to litigate the liability of any
purported tortfeasor; the only triable i ssue was the quantumof the
Castill os' damages.

Inits first point of error, the Fund contends this was error.
While admtting that the "issue of Montelepre Hospital's liability
is established by the settlenment with Montelepre,” the Fund
nevertheless contends that it has the right to prove the
proportionate fault of Dr. Gordillo, a non-qualified health care
provider, and to reduce its maxinum statutory exposure in
proportion to the percentage of fault attributed to Dr. Gordill o.
I n essence, the Fund contends that Montel pre's paynent of $100, 000
establishes only Montelepre's liability and not that of Dr.
Gordi |l o.

I n support of this contention, the Fund argues that Stuka and
Muphrey are materially distinguishable from the case at bar.
Accordingly, we review the rel evant portions of these decisions.

In Stuka, the court was faced with facts materially simlar to
ours. A malpractice plaintiff sued four qualified health care
providers, their insurer, and the Fund. Before the case could be

brought to trial, the insurer paid $100,000 to settle the claim



against one of the providers and his enployer. The plaintiff
agreed to release the insurer and the two defendants while
reserving its right to recover excess conpensation fromthe Fund.
The plaintiff also agreed to dismss with prejudice its claim
against the remaining two providers. The district court
subsequently entered a judgnent approving the settlenent.

Thereafter, the Fund filed an answer asserting its right to
litigate the issue of liability based on its contention that the
$100, 000 paynent did not constitute an admission of liability for
all four defendants. The plaintiff noved to strike the Fund's
opposition to the court's considering the settlenent as an
adm ssion of liability.

The district court rendered a judgenent in favor of the
plaintiff, ruling that the settlenent constituted an adm ssion of
liability as between the plaintiff and the Fund. The court of
appeal reversed, concluding that because the insurer had not paid
$100, 000 on behalf of each of the four providers, the issue of
liability could be litigated by the Fund.

In reversing the court of appeal's decision, the suprene court

framed the issue and its holding as foll ows:

The issue in this case is whether ... (the Fund) ... may
contest its liability to a nedical mal practice victi mwho
has conpromsed his claim against one health care
provider for $100,000, while voluntarily dismssing
others, and is seeking recovery against the Fund of
damages in excess of the settlenent anount. W concl ude
t hat paynent of $100, 000 to a medi cal mal practice victim
by one qualified health care provider (or the provider's
insurer) triggers the admssion of the liability
provi sion of [section 40:1299.44 C(5)], and the only

10



contested issue remaining thereafter between the victim
and the Fund is the anmobunt of the victinms damages in
excess of the anount already paid.

Stuka, 561 So. 2d at 1371
In reaching this conclusion, the court reasoned as foll ows:

The statute does not nmake any express provisions for a
case in which nultiple health care providers have been
joined as defendants and only one pays $100,000 in
settl enent. W interpret the overall statute as
dispensing with the litigation of liability between the
victimand the Fund after one health care provider has
paid $100,000 in settlenent.

A suit under the Medical Ml practice Act is against the
health care provider only and not agai nst the Fund. The
health <care provider is the only party defendant
contenpl ated by the Act. (citation omtted) |ndeed, the
statute does not require joining the Fund as a def endant,
but only requires serving the adm nistrator of the Fund
wth the petition for approval of the settlenent when a
health care provider has agreed to settle its liability
to the mal practice victim

The status of the Fund, after a settlenent between the
mal practice victim and a health care provider for
$100,000, is nore in the nature of a statutory intervenor
than a party defendant.

The Medical Ml practice Act therefore contenpl ates that
the issue of liability is generally to be determ ned
between the nmalpractice victim and the health care
provider, either by settlenent or by trial, and that the
Fund is primarily concerned with the i ssue of the anount
of damages. Paynent by one health care provider of the
maxi mum anmount of his liability statutorily establishes
that the plaintiff is a victim of that health care
provider's mal practice. Once paynent by one health care
provider has triggered the statutory admssion of
liability, the Fund cannot contest that adm ssion. The
only issue between the victimand the Fund thereafter is
t he anmobunt of damages sustained by the victimas a result
of the admtted nmal practice.

We recognize that this literal interpretation of the
statute affords less rights to the Fund when clains
against nultiple health care providers are settled than
when such clains are tried. |In the case of a trial the
Fund has the opportunity for reduced exposure when nore
than one health care provider is determ ned to be |iable.
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But in the case of a settlenment with one [qualified]
heal th care provider for $100,000 the Fund does not have
this opportunity in the subsequent litigation with the
victim However, the Legislature chose in cases of
settlenent sinply to declare the adm ssion of liability
by the $100, 000 paynment of one health care provider and
did not provide for the Fund's affirmative right to
litigate liability on the part of any other nanmed or
unnaned heal th care providers.

We accordi ngly conclude that, because of the paynent of
$100,000 by Dr. Jones' insurer in this case, the only
issue to be litigated between plaintiffs and the Fund is
t he quantum of danages.

Stuka, 561 So. 2d at 1373-74 (enphasis added).

In Muphrey v. Gessner, 581 So. 2d 357 (La. App. 4th Cr.

1991), a mal practice plaintiff sued two qualified providers, their
insurer, and two other qualified providers. Before the case was
brought totrial, one of the providers paidits statutory limts of
$100, 000 i n exchange for a release fromthe plaintiff. The court
approved the settlenent. The plaintiff also dismssed wthout
prejudi ce the renmaining defendants and sought recovery from the
Fund for excess danmages.

The Fund filed a third party action against tw of the
di sm ssed providers, seeking contribution and a credit against the
plaintiff's recovery. The Fund argued that it was entitled to a
credit to the full extent of the statutory limts of liability of
the two providers, due to their alleged negligence.

Thereafter, the plaintiff sought and received a sumary
j udgenent concluding that the $100, 000 paynent by the one provider
constituted a statutory adm ssion of liability, thereby making the

only issue between the Fund and the plaintiff one of damages. The

12



trial court also severed the plaintiff's clai mfor damages fromt he
Fund's contribution and credit action.

Subsequently, the plaintiff and Fund settl ed t he damage cl ai m
| eaving the Fund's action against the other providers as the sole
surviving claimfromthe original action. Thereafter, one of the
provi ders noved for summary judgenent, asserting that the Fund had
no right to seek contribution. The trial court granted the notion
and dism ssed the Fund's action against the provider. The Fund
appeal ed.

The Fund asserted its right to contribution on two grounds:
(1) as an obligor which has paid a debt owed by the provider, the
Fund is subrogated to the rights of the plaintiff against the
provider under La. Cvil Code art. 1829; and (2) public policy
mandat es that the Fund have the right to recover $100, 000 fromboth
of the allegedly negligent providers in order to protect the fiscal
integrity of the Fund. The fourth circuit disagreed.

The court concluded that the Louisiana Suprene Court's
decision in Stuka was di spositive. Miphrey, 581 So. 2d at 360. It
par aphrased the holding in Stuka for the proposition that the Fund
cannot litigate the issue of Iliability in order to receive
contribution fromother health care providers. In review ng the
basis for this holding, the court stated that after a qualified
health care provider settles with the nmal practice victimfor its
statutory limts, "the status of the Fund is nore in the nature of
a statutory intervenor than a party defendant." [d. (citation

omtted) So at that point, the only i ssue between the Fund and t he

13



victimis the quantumof the victims damages. 1d. The court went
on to quote key portions of the Stuka opinion, including the
follow ng: "However, the Legislature chose in cases of settlenent
sinply to declare the admission of liability by the $100, 000
paynment of one health care provider and did not provide for the
Fund's affirmative right to litigate liability on the part of any
ot her nanmed or unnaned health care providers." 1d. (enphasis in
original)

The Fund argued that Stuka was di stingui shabl e because in the
case before the fourth circuit there was no |longer any litigation
bet ween the Fund and the victim the victimhad received $200, 000
insettlement with the Fund. The court found the distinction to be
immaterial in light of the Stuka court's declaration that "the
statute does "not provide for the Fund's affirmative right to
litigate liability on the part of any nanmed or unnaned health care
providers.'" Id. Even though the victimis no |longer involved in
the suit, the liability of the provider to the victimwould stil
have to be litigated, the court reasoned. Therefore, it concl uded
that the Fund was precluded from litigating the issue of the
liability of a non-contributing health care provi der once there has
been a settlenent for $100, 000. |d.

The court proceeded to reject the Fund's subrogati on argunent,
concluding that the Fund is not a co-obligor with liable health
care providers. |d. It noted that case law interpreting the
Medi cal Mal practice Act has found that "the position of the [Fund]

is sui generis; it is a creature of statute and has only those
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rights expressly givento it be thelegislature.” Id. Accordingly,
the court noted that the Louisiana Suprene Court had already
declared that the Fund is not a negligent party and does not have

the status of an Article 2315 defendant. See WIllians v. Kushner,

449 So. 2d 455, 458 (La. 1989). Furthernore, the court recalled
how it had earlier decided that the Fund did not have the right
enjoyed by party defendants to urge the defense of prescription.

See Kelty v. Brunfield, 534 So. 2d 1331, 1334 (La. App. 4th Cir.

1988). In articulating the rational for its decision, the court
againreiterated that the |l egi slature has reserved to the Fund only
the right to contest the anobunt of a victims damages and not hi ng
nor e.

Finally the court addressed the Fund's policy argunent. The
court concluded that the fiscal integrity of the Fund i s adequately
protected by the statute which created it, w thout having to grant
the Fund a right to contribution not contenplated by that statute.
Miphrey, 581 So. 2d at 361

Appl ying Stuka and Muphrey to the case at bar, we are |eft
with the follow ng conclusions. Once Montelepre settled with the
Castillos for $100,000, its liability to the Castillos becane
statutorily established such that the Fund was precluded from
contesting Montelpre's liability. Mre inportantly, Mntel epre's
paynment of its statutory limts also precluded the Fund from
litigating the liability of Dr. Gordillo. Consequently, the Fund
| acks the authority to apportion fault anongst the defendants and

reduce its liability tothe Castillos by Dr. Gordillo's share. The
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only issue the Fund is permtted to litigate in the Castill os'
action for damages is the anount of damages the Castillos have
suf f er ed.

The Fund argues that Stuka and Miphrey are distinguishable
because here, the Fund would be held |iable for the acts a of non-
qualified provider. The Fund points out that a non-qualified
provider is not protected by the Act, and concomtantly, that the
Fund is not responsible for his conduct. From this the Fund
reasons that it nust necessarily have the right to determ ne a non-
qualified provider's percentage of fault and reduce its exposure by
that anmount. This right, the Fund argues, enables it to protect
its fiscal integrity.

We agree that Stuka and Muphrey are distinguishable fromthe
case at bar. However, a careful analysis of these cases reveals
the distinction to be immaterial. The courts in Stuka and Miuphrey
arrived at their holdings by anal yzing the statute to determ ne the
rights of the Fund as a creature of the |egislature. In both
cases, the courts determ ned that the status of the Fund was such
that it l|acked the statutory authority to litigate liability
i ssues. The anal ytical approach taken by the courts in these cases
properly focused on the status of the Fund. In point of fact, it
is the status of the Fund that was determ native in both cases.

Taking this sane anal ytical approach, we also consider the
status of the Fund to be determ native. The status of the Fund as
a defined creature of the legislature is such that it |acks the

authority under the statute to apportion fault anongst providers
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and reduce its liability by the non-qualified provider's share. W
find nothing in the statute or interpretive case law to indicate
that the status of a provider as unqualified under the statute
should affect this conclusion. Mre specifically, the fact that
one provider is not qualified does not expand the Fund's authority
beyond that which is expressly stated in or honestly inplied from
the | anguage of the statute. Consequently, we consider that fact
to be immuaterial .

Exam ni ng t he Fund' s argunent fromthis perspective reveals it
to be basically the sane public policy argunent it pressed in
Muphrey: allowng the Fund to litigate the fault of a provider and
t hereby reduce the Fund's exposure protects the fiscal integrity of
the Fund. And although the statute and case | aw nake cl ear that a
provider nust be qualified under the Act to be subject to its
protection, we are unwilling to read into the statute the Fund's
affirmative right to litigate liability issues once a qualified
provi der pays its statutory limts. Thus, the Fund's first point

of error is overruled.?®

The Fund rai ses several additional argunents that we find
to be insupportable. One such argunent relies upon articles 1803
and 1804 of the Louisiana Cvil Code which address the rights and
benefits afforded remai ni ng solidary obligors when a co-obligor
is released fromliability to an obligee. However, the status of
the Fund is such that it is not a co-obligor with |iable health
care providers. Miuphrey, 581 So. 2d at 360.

Anot her argunent asserts that the Louisiana | egislature has
"confirmed" that the Fund is only responsible for the damages
caused by a qualified health care provider by adding itens (x)
and (xi) to section 40:1299.44 (D)(2)(b). Item(x) provides the
Fund with the right to defend itself from nmal practice clainms for
which a non-qualified provider may be partially liable. [Item
(xi) allows the Fund to obtain indemity and rei nbursenent of al
anmounts for which the non-qualified provider may be |iable.
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C Interest on the Credit

As indicated above, the district court awarded the Castill os
| egal interest on their entire $500, 000 general damage award even
though it credited the Fund $200,000 because of Dr. Ons and
Montel epre's settlenents. In its third point of error, the Fund
chal l enges the court's interest award by arguing that the court
improperly held the Fund liable for interest on the $200, 000
credit. Its first argunent in support of this position relies on
the terns of the statute.

Section 40:1299.42 (B)(1) indicates that the total anount a
mal practice victimcan recover fromthe Fund, exclusive of future
medi cal care and rel ated benefits, "shall not exceed Five Hundred
Thousand Dollars plus interests and cost." (enphasis added).
Section 40:1299.42 (D) (5) provides for the Fund to receive a credit

We note that the Fund becane statutorily liable for the
Castill os' excess damages on March 27, 1991, the day the district
court approved the Castillo/ Montel epre settlenent. The effective
date of the anmendnent at issue is Septenber 6, 1991.

Furthernore, we do not consider this anmendnent to constitute
a confirmation of any rights the Fund possessed at the tine it
becane |iable. Rather, we view the inclusion of these provisions
to create in the Fund rights that are substantive in nature and
effect and additional to those rights that were expressly and
inpliedly contained in the statute at the tinme of the Fund's
liability.

Finally, the Fund asserts that the right of apportionnent
only conprehends apportioning damages and not liability. Thus,
the Fund argues that if allowed to apportion danmages, it would
not be litigating liability issues. This argunent is conpletely
fatuous. Dr. CGordillo's portion of danages woul d necessarily be
proportionate to his share of fault. La. Gv. Code. art. 1804.
And determ ning his proportionate share of fault would
necessarily require determ nation of both Dr. Ors and
Montel epre's fault. See Muphrey, 581 So. 2d at 361. Thus, not
only would liability issues be litigated, Montelepre's liability
woul d have to be litigated. And the latter proposition is
preci sely what the statute forbids.
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"in the amount of nmalpractice liability insurance in force as
provided for in La. R S. 40:1299.42(B)(2)" once a victimsettles
wth a provider and continues its action against the Fund.
(footnote omtted). Section 40:1299.42 (B)(2) indicates that a
qualified provider "is not |liable for an amobunt in excess of One
Hundr ed Thousand Dol | ars plus interest thereon accruing after April

1, 1991, for all malpractice clains ..." (enphasis added).

Whet her the Fund may properly be held liable for interest
accruing on the entire $500,000 depends upon the interpretation
applied to subsections (D)(5) and (B)(2). There are at |east two
possible interpretations of these subsections. Under the first,
(D)(5)'s reference to "the amount of nmalpractice liability
insurance in force as provided for in [(B)(2)]" could be read to
mean that the Fund receives a credit in an anount equal to only the
$100,000 liability insurance imts which providers are required to
mai ntai n under the act. Under this interpretation, the Fund woul d
not receive credit for any interest on the $100, 000 as provided in
subsection (B)(2). Thus, the Fund would be |iable for interest on
the total $500,000 award.

A second interpretation could read (D)(5)'s reference to
(B)(2) to nean that the Fund should receive a credit in an anount
equal to not only the $100,000 insurance limts, but also the
"interest thereon accruing after April 1, 1991." However, applying
this interpretation to the facts here would not change the result
reached by the first interpretation. Dr. Ors and Montel epre
settled with the Castillos on March 27, 1991, five days before the
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April 1st date upon which interest would have begun to accrue.
Thus, there was no interest in existence for which the Fund could
have received a credit.

Because we find under either interpretation of the statute
that the district court's award of interest on the entire $500, 000
was not error, we wll not decide which interpretation nore
accurately reflects the will of the Louisiana |egislature.

In its second argunent challenging the interest award, the
Fund relies on the rel eases executed by Dr. Oms and Montel epre in
their settlenents with the Castill os. The Fund asserts that by
releasing Dr. Ors and Montelepre fromany claimto | egal interest
arising fromtheir nmalpractice action, the Castillos necessarily
released the Fund from liability for legal interest under the
statute. The Fund offers no authority for its position.

The fundanental defect in the Fund's argunent is that it
overl ooks the fact that the Castillos' had two independent clains
for interest on two different suns. The Castillos' civil action
against Dr. Ors and Mntelepre gave rise to a claim for |ega
interest on any anount of damages they m ght recover in judgnent
agai nst the providers. La. Rev. Stat. 8 4203 (West 1993); La. Code
Cv. Proc. art. 1921. The Castillos' action against the Fund gave
rise to aright under the statute to receive | egal interest agai nst
t he Fund on any danage award up to the $500, 000 cap. La. Rev. Stat.
8 40:1299.47 (M. Thus, when the Castillos' conprom sed their
action agai nst Ors and Montel epre, they conprom sed their right to

receive legal interest arising fromonly that action. Their action
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agai nst the Fund and concomtant right to |legal interest under the
statute was unaffected by the settl enents.

The Fund's third point of error is overruled.’

D. Medi cal Expenses

Inits final point of error, the Fund contends that the court
erroneously awarded the Castillos $280,000 in nedi cal expenses on
top of their $500,000 general damage award. The Fund mai nt ai ns
that the $500, 000 general danmage award is inclusive of any award
for past nedical expenses.

This argunent is contrary to the plain |anguage of the
statute. Section 40:1299.42 (B)(1) clearly states that the
$500, 000 general damege award is "exclusive of future nedical care
and related benefits as provided in R S. 40:1299.43." Section
40:1299.43 (B)(1) states that " Future nedical care and rel ated
benefits' . nmeans al | reasonabl e medi cal , surgi cal
hospi tal i zation, physical rehabilitation, and custodial services
and i ncl udes drugs, prosthetic devices, and other simlar materials
reasonably necessary in the provision of such services, after the

date of the injury." (enphasis added). Thus, the district court

correctly awarded the $280,000 in past nedical expenses as an

anount additional to it general damage award. Maxwel|l v. Soil eau,

‘As an alternative position, the Fund asserts that it is
only liable for interest accruing on the $500,000 from"the date
of judicial demand” up to the date the Castillos settled with Dr.
Ons and Montel epre. The plain | anguage of the statute forecl oses
this argunment. Section 40:1299.47 Mclearly states that interest
shal |l accrue on "a judgnent." At the tine of the Castillos
settlenment with Dr. Ors and Montel epre, there was no judgnent.
Consequently, the district court properly determned the tinme of
accrual .
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561 So. 2d 1378, 1390 (La. App. 2d Cir. 1990) ("Additionally, it is
wel | -established that the term future nedical care and rel ated
benefits' includes not only those expenses incurred after the date
of trial but also those nedi cal expenses incurred after the date of
injury but before the date of trial. [nunerous citations omtted]
Therefore, under appropriate circunstances the court nay award
$500, 000 plus all nedical expenses incurred from the date of
mal practice without exceeding the limt of recovery set forth in
La. RS 40:1299.42.")

The Fund's fourth and final point of error is overruled.?
E. The Bond

The district court found that under F.R C. P. 62(f) the Fund
was entitled to a stay of judgnent w thout having to post a bond.
The court concluded that the Louisiana |egislature intended the
Fund to be exenpt from having to post a bond pursuant to the terns
of La. Rev. Stat. 8 13:4581. It also reasoned that the provisions
under the Medical WMlpractice Act by which judgnents are paid
provide sufficient security to protect the Castillos' right to
recover on their judgnent. On their cross-appeal, the Castillos
assert that the district court erred by allowing the Fund to stay
execution w thout posting a bond.

F.R C.P. 62(f) provides:

%W note that the Fund al so challenges the court's general
and nedi cal expense danages awards as | acking any evidentiary
support. These argunents, however, are foreclosed by adm ssions
contained in the Fund's response to the Castillos' notion for
summary judgnent.
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In any state in which a judgnent is a lien upon the
property of the judgnent debtor and i n which the judgnent
debtor is entitled to a stay of execution, a judgnent
debtor is entitled, in the district court held therein,
to a stay as would be available to the judgnent debtor
had the action been maintained in the courts of the
state.

F.R C P. 62(f). The obvious purpose behind this rule is to allow
appeal i ng judgnent debtors to receive in the federal forum what
they would otherw se receive in their state forum This purpose,
however, is qualified by the requirenent that the state forumtreat
judgnents as a |lien, or encunbrance, on the property of judgnment
debt ors. The purpose behind this requirenent is also plain:
j udgnent creditors nust be afforded security whil e judgnent debtors
appeal .

There is no question that the Fund is entitled to stay
j udgnment w thout a bond under Louisiana |aw by virtue of the very
recent anendnent to section 13:4581. The anended secti on provides:

8§ 4581. Public boards and comm ssions not required to

furni sh bond

State, parish and nunicipal boards or conm ssions

exercising public power and functions, sheriffs,

sheriffs' departnents, and | awenforcenent districts, and

the Patients Conpensation Fund, or any officer or

enpl oyee thereof, shall not be required to furnish any

appeal bond, or any ot her bond what soever in any judici al

proceedi ngs instituted by or brought against them that

arise from activities wthin the scope and course of

their duties and enpl oynent.
The anended versi on was si gned by the governor on June 10, 1993 and

becane effective August 15, 1993. Thus, applying the anended
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provision retroactively, we find the Fund to be entitled to a stay
wi t hout bond under Loui siana | aw. ®

We believe that the Fund was entitled to a stay of execution
W t hout having to post a bond in federal forumas well. In this
diversity action, great deference nust be given to the nmanifest
desire of the Louisiana legislature to allow the Fund to appea
w t hout bond. W note that on May 24, 1993, the Loui siana Suprene
Court declared that the Fund was not exenpt from posting a bond

under the then unanended section 4581. Rodriquez v. Louisiana

Medi cal Mutual Insurance Co., 618 So. 2d 390, 394 (La. 1993).

However, on June 10, 1993, the Governor approved the anended
versi on of section 4581 that effectively overrul ed this decision by
specifically exenpting the Fund fromhaving to "furnish any appeal
bond, or any other bond whatsoever in any judicial proceedings."
Al t hough we are convinced that the judgnent against the Fund
is not alien on the nonies contained in the Patient's Conpensation
Fund, we believe that the Medical Malpractice Act provides
sufficient security to judgnent creditors so as to satisfy the

pur pose behind the Rul e 62(f) judgnent as a lien requirenent.® The

¢ find that section 13:4581's exenption of the Fund from
havi ng to post a supersedeas bond is procedural in nature and
effect and therefore should be applied retroactively to this
litigation. Op. La. Att'y Gen. 93-486 (1993); Cf Southern
Construction Co. v. Housing Authority of the Gty of Opel ousas,
189 So. 2d 454, 458 (La. App. 3rd Gr. 1966) (holding that the
provi sion of section 13:4581 relating to the furnishing of an
appeal bond is purely procedural and therefore will be applied
retroactively).

I'n Louisiana, the filing of a judgment with the recorder
of nortgages creates a "judicial nortgage." La. Cv. Code art.
3300. A judicial nortgage is established by law to secure a
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Act provides for the satisfaction of judgnents out of the Patient's
Conpensati on Fund on a sem -annual basis. La. Rev. Stat. 40:1299. 42
(B)(3)(a). In the event that the fund would be depleted by the
satisfactionin full of all such judgnents, then the anount paidto
each judgnent <creditor is to be prorated. |d. 8§ 40:1299.44
(A (7)(c). Any anmobunts left unpaid are to be paid in the follow ng
sem -annual periods. [d. 8§ 40:1299.44 (A (7)(d) & (e). Thus
judgnent creditors are able to recover on their judgnents.
The Castillos' point of error on cross appeal is overrul ed.
V.  Concl usi on

The district court's judgnent is AFFIRVED in all respects.

judgnent. Id. art. 3284. A judicial nortgage secures a judgnent
for the paynent of noney. Id. art. 3299. Once filed, the
judicial nortgage "burdens" all property of the judgnent debtor
that is susceptible of nortgage by paragraphs (1) through (4) of
Loui siana Cvil Code Article 3286. 1d. art. 3302. The property
interests referenced in those paragraphs deal strictly with

i movabl e or real property type interests. See 1d. art. 3286.
Thus, novabl e or personal property interests, including nonies,
are not subject to a judicial nortgage. See |d.; Succession of
Macheca, 147 La. 164 84 So. 574 (1929). Consequently, the nonies
contained in the Patient's Conpensati on Fund are not subject to a
judi cial nortgage.
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