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Bef ore GOLDBERG H GE NBOTHAM and DAVIS G rcuit Judges.
GOLDBERG, Circuit Judge:

Followng ajury trial, Orar Brito-Hernandez was convicted for
distributing, and conspiring to distribute, five or nore kil ograns
of cocaine in violation of 21 U . S.C. § 841. Brito appeals, arguing
that the trial court abused its discretion in permtting the
governnment to inpeach Brito with evidence of Brito's prior
conviction in the Republic of Mexico. W affirm the district

court, finding that any error commtted by the lower court in



permtting the inpeachnment was harmless in light of the

overwhel m ng evi dence agai nst Brito.

FACTS

On Cctober 28, 1990, an informant for the Drug Enforcenent
Adm ni stration ("DEA"), Robert Stripland, and an under cover Speci al
Agent for the DEA, Tinothy Sellers, net wth Ismael Corral, Roberto
Fragoso, and Herlinda Dom ngues, in the La Quinta Hotel in Lubbock,
Texas, for the purpose of negotiating a cocaine sale. After
negotiating the deal, Corral tel ephoned the supplier, "El Tio," and
arranged to pick up nine kil ograns of cocaine in Odessa, Texas, the
next day.

The next norning Corral drove Stripland to Odessa for the
pur pose of obtaining the cocaine. |In Odessa, Corral and Stripl and
were net by the appellant Orar Brito-Hernandez. Corral got into
the car driven by Brito, drove away, and later returned to his
client Stripland with a backpack containing seven Kkilograns of
cocai ne and stated, "this is what he gave ne."

Brito was subsequently arrested on Cctober 30, 1991, at his
residence in Odessa. A search of Brito's house reveal ed severa
papers connecting Brito to the drug deal negotiated in the La
Quinta Hotel. Docurments found on the dresser in Brito's residence
had El -Ti o' s nane and phone nunber on them and the phone nunber of
the La Quinta Hotel was witten on an envelope found in Brito's
bat hroomdresser. Further evidence was | ater di scovered connecting

Brito to the La Quinta drug transaction, including telephone



records fromEl Tio' s apartnent which establish that on the night
of the drug deal in the La Quinta Hotel, several calls were nade
from El Tio's apartnent to the La Quinta Hotel and to Brito's
resi dence in QOdessa.

On the norning of Gctober 31, 1991, Brito orally confessed to
detective Duarte of the Odessa Police Departnent. In his
confession, Brito admtted to storing and distributing cocaine
obtained from EIl Tio, and to his involvenent in the drug
transaction negotiated in the La Quinta Hotel. On Novenber 1,
1991, Brito made a second oral confession to Special Agent Sellers
repeating the sane details that he had earlier confessed to Duarte.

Four days prior to the commencenent of trial the governnent
filed an Enhancenent Information, alleging that Brito had been
previously convicted of a felony drug offense in Mexico. On the
nmorni ng before jury selection, Brito requested a continuance, and
aruling inlimne precluding the governnent frominpeaching Brito
on the basis of the prior Mexican conviction. The district court
denied both of Brito's notions.

At trial, Brito testified on his own behalf. During the
governnment's cross exam nation of Brito, the governnent introduced
evidence regarding Brito's Mexican conviction for the purpose of
i npeachnent. On February 13, 1992, the jury found Brito guilty as
char ged.

After the conviction, but prior to sentencing, Brito filed a
suppl enental response to the governnent's Enhancenent |nfornmation,

claimng that by an order of the Mexican court, entered on Apri



29, 1992, his Mexican conviction was indefinitely suspended.
Because this new information raised doubt as to the validity and
finality of Brito's Mexican conviction, the governnent withdrewits
nmotion for sentence enhancenent. Brito was sentenced to 151

months in prison and a five-year term of supervised rel ease.

ANALYSI S

Appel  ant argues that the trial court abused its discretionin
admtting evidence regarding Brito's prior Mexican conviction for
the purpose of inpeachnent. Brito clains that the Mexican
conviction is "constitutionally invalid," and thus it could not
have been properly used to inpeach his credibility. It is well
established that "the wuse of constitutionally invalid prior
convictions for inpeachnent purposes is error of constitutiona

dinmension." Zilka v. Estelle, 529 F.2d 388, 389 (5th G r. 1976)

cert. den. 429 U. S. 981 (1976).

Brito all eges that the Mexican conviction is constitutionally
invalid on two grounds. First, the Mexican |egal system did not
provide Brito the right to a trial by jury. Second, Brito was
convicted by an appellate court that reversed a |lower court's
acquittal of Brito. Hence, Brito's conviction was obtained in
violation of the United States Constitution's prohibition on double

j eopardy.?

'1n addition to infirmties under the United States
Constitution, actions regarding the Mexican conviction taken by
t he Mexi can governnent, and the Mexican judiciary, subsequent to
Brito's conviction put into serious doubt the status and validity
of that conviction under the laws of Mexico. Brito was
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W have found no circuit court decision addressing the
validity of a foreign conviction obtained in violation of double
j eopardy, and only one decision addressing the validity of a
foreign conviction obtained without the right toajury. In United

States v. Wlson, 556 F.2d 1177 (4th Gr.) cert. den. 434 U S. 986

(1977), the Fourth Circuit upheld the i npeachnent of a defendant on
the basis of a prior conviction obtained in Wst Gernany. The
appellant in WIlson argued that the German conviction was
constitutionally invalid because it was obtai ned wi t hout giving the
defendant the right toa jury trial. The Wlson court rejected the
appel lant's argunent, holding that "a jury trial is not essential
for fairness in every system of justice," and thus that "the
def endant has not shown that the German |egal system |acks the
procedural protection necessary for fundanental fairness.” 1d. at
1178.

We need not reach, and we express no opinion on, the question
of whether a foreign conviction obtained in violation of the right
to be free fromdoubl e jeopardy, or the right toatrial by ajury,
may be used to inpeach a defendant. W find that even if the
introduction of the Brito's prior Mexican conviction was a
constitutional error, this error was harnl ess beyond a reasonabl e
doubt .

The Suprenme Court, in Chapnan v. California, instructed that

originally sentenced for seven years but was rel eased after
serving a termof seven nonths. Brito was allegedly told upon
his early release that "everything was an error." The MexXican
governnent then issued an order "suspending" Brito's conviction.
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"before a federal constitutional error can be held harm ess, the
court nust be able to declare a belief that it was harnl ess beyond
a reasonable doubt." 87 S.C. 824, 828 (1967). Appl yi ng the
Chapman standard in Zilka, we explained that a conviction nust
stand "if, upon a reading of the trial record, the court is firmy
convinced that the evidence of petitioner's guilt was overwhel m ng
and that the jury would have reached the sanme result w thout the
tainted evidence." 529 F.2d at 392.

The evidence of Brito's guilt is overwhelmng. Two different
governnment w tnesses, detective Duarte of the OQOdessa Police
Departnent and DEA Special Agent Sellers, testified that Brito
orally confessed to storing and distributing cocai ne obtained from
his supplier El Tio, and to his involvenent in the drug deal that
was negotiated at the La Quinta Hotel. Brito's confessions were
consistent, specific, and corroborated by additional evidence.
Brito confessed to both Duarte and Sellers that he stored the
cocai ne procured fromEl Tio at a ranch house, and a search of the
ranch house reveal ed a one kilogram brick of cocaine. Moreover,
docunents found in Brito's house directly linked Brito to El Tio
and to the drug deal negotiated at the La Quinta Hotel. Docunents
inBrito's residence contained both EIl Tio's nane and phone nunber,
and the phone nunber of the La Quinta Hotel where the drug
transacti on was conpl eted. Al so establishing Brito's connection to
the drug deal was the testinony of Brito's co-defendants, and the
tel ephone records from El Tio's apartnent show ng that several

calls were made fromEl Tio's apartnent to the La Quinta Hotel and



to Brito's residence in Odessa. Gven the weight of the evidence
against Brito, it is beyond reasonable doubt that the jury's
verdi ct woul d not have been different if the inpeaching evidence

had been excluded. See United States v. WIllians, 957 F.2d 1238,

1244 (5th Gr. 1992).

Appel I ant nmakes two additional argunents on appeal. Appell ant
clains that the trial court abused its discretion in not granting
Brito's notion for a continuance to allowBrito's attorney tine to
i nvestigate the status of the Mexican conviction. "[T]he decision
to grant a continuance lies within the sound discretion of the
trial judge and is subject to reversal only for an abuse of that

discretion." United States v. Hopkins, 916 F. 2d 207, 217 (5th Cr

1990) . Moreover, "a defendant can obtain reversal only by

denonstrating serious prejudice.”" United States v. Mtchell, 777

F.2d 248, 255 (5th Gir.) cert. den. 475 U S. 1096 (1986). Brito

asserts that a continuance would have enabled him to present
evidence regarding the questionable status of the Mexican
convi ction. However, the order suspending Brito's Mexican
conviction was not issued until April 29, 1992, and the Brito's
trial was scheduled to commence on February 10, 1992. As the
Mexi can court issued its order two and half nonths after the start
of the instant trial, even if a reasonable continuance had been
granted Brito woul d not have been able to di scover the order prior
to trial. W find nothing in the record to support Brito's
contention that the trial judge abused its discretion. Appellant

al so argues that the trial court erred in failing to grant Brito's



motion for a mstrial after a governnment witness testified that a
phot ograph used to identify Brito cane from the Odessa Police
Departnent. The photograph itself was not introduced i nto evi dence
nor was it exhibited to the jury. The court instructed the jury to
disregard the testinony regarding the source of the photograph

The district court did not abuse its discretion in denying

appellant's notion for a mstrial.

CONCLUSI ON
For the foregoing reasons, the decision of the district court

i s AFFI RMVED.



