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Appeal from the United States District Court for the Wstern
District of Louisiana.

Bef ore POLI TZ, Chi ef Judge and GARWOOD, Circuit Judge, and PARKER,
District Judge.

ROBERT M PARKER, District Judge:

In this consolidated case arising in admralty, Plaintiff-
Appellant Jimme John Mller, Jr. (Mller) filed suit against
Def endant - Appel | ee Petrol eum Hel i copters, Inc. (PH') for injuries
all egedly sustained in a helicopter crash in the Gulf of Mexico on
July 14, 1988. Following PH 's pre-trial stipulationof liability,
the only issue at trial was damages. The sole | egal question was
whether MIller's wife (Jolain MIller) had a claim for |oss of
consortium under general maritinme |aw The district court held
that damages for loss of consortium were not recoverable under

general maritine law, but awarded MIler $12,000 for general

“Chi ef Judge of the Eastern District of Texas, sitting by
desi gnati on.



damages and $2,569.13 for economc loss. The MIllers appeal the
court's awards, the findings of fact upon which they were based,
and the court's holding that |oss of consortiumis not cognizable
under general maritinme law. W AFFI RM

BACKGROUND

On July 14, 1988, Jimme MIller, an enployee of Forest Q|
Conpany, was enroute with other crew nenbers to an oil platformin
the Gulf of Mexico, aboard a PH helicopter. Upon takeoff froma
pl atform on which the helicopter stopped to drop off sonme of the
crew nenbers, the helicopter crashed in Vermlion Bl ock 255B, sone
eighty mles off the shore of Louisiana, killing one of the eight
crew nenbers on board. Six of the helicopter occupants filed
personal injury actions which were consolidated; only the present
action was litigated.

Prior totrial, PH stipulated to liability and M1l er waived
clains for punitive danages. The issue before the district court
was the amount of MIller's damges for physical and enotiona
suffering, and for econom c | oss. MIler clainmed the accident
caused two ruptured discs, which led to anterior |unbar fusion
surgery and which I eft hi m"permanently di sabl ed" fromheavy | abor.

The district court's damage assessnent was conplicated by two
factors. First, MIler had been enployed in an extrenely heavy
manual | abor occupation which had caused a history of physical
probl ens and had | ed to repeated nedical treatnents. Second, there
was evidence to showthat, as early as 1983, "hereditary arthritic

changes had al ready begun ... and therefore were not caused by the



accident." As a result, the court was left to determ ne to what
degree the helicopter crash contributed to MIller's injuries.
Specifically, the threshold question was whether the helicopter
crash caused a herniated disc or whether it nerely aggravated
pre-existing probl ens. The sanme anal ysis was necessary for the
enotional suffering claim as MIller had abused both drugs and
al cohol in the past.

The district court concluded that the preponderance of the
evidence did not show MIller had suffered a herniated disc as a
result of the accident. At worst, the crash nerely caused a back
strain and pain due to a pre-existing osteoarthritic condition.
The court decided that the pain MIler had suffered would be
adequat el y conpensat ed by $9, 000.

The concl usi on that the accident caused a nmere back strain was
al so dispositive of the district court's award for econom c | oss.
The court awarded one nonth's |ost wages because it believed
MIler's long term physician, who seened to have felt that Ml er
could soon return to work. As the court noted, its evaluation was
substantiated by all but one of the orthopedi sts and neurol ogi sts
that examned MIler. The findings and awards were influenced by
the court's viewof MIler's credibility as a w tness.

As to MIller's claim of psychol ogi cal damage, the district
court found that the evidence was again far fromcl ear concerning
the cause of Mller's problens. The court noted Mller's
pre-acci dent substance abuse, beginning in high school and

continuing while he worked for Forest Ql, and his short stay in a



detoxification programafter the accident. Although causation of
MIler's nmental problens was tenuous, the court found that sone
depressi on was i ndependently caused by the accident. Accordingly,
the court awarded MIler $3,000 for his nmental suffering.

DAMAGE FI NDI NGS

The standard of review to apply in our inquiry into all
findings of fact, including damage awards, is a clearly erroneous
standard. See G ahamv. MIky Way Barge, Inc., 824 F.2d 376, 389,
reh'g den'd, 832 F.2d 1264 (5th Cr.1987). Danmage awards w || not
be disturbed unless "we are convinced that an error has been
commtted. " ld. at 389-90.! Furthernore, "[mere disagreenent
wth the district court's analysis of the record is insufficient,
and we will not reverse ... [a finding] "although there is evidence
to support it, [unless] the review ng court on the entire evidence
is left wwth the definite and firm conviction that a m stake has
been coomtted.' " Gahamv. MIky Way Barge, Inc., 824 F.2d at
388 (citing United States v. Gypsum 333 U S. at 395, 68 S.Ct. at
542) (enphasi s added).

The district court concluded that MIler was not credible in
any of his assertions, whether to the court or to the doctors.
MIler inplies by his laundry |ist of factual discrepancies or
"om ssions" that the court woul d not have reached this credibility

assessnent but for its pervasive errors in findings. As we have

1See United States v. Gypsum Co., 333 U.S. 364, 395, 68
S.Ct. 525, 542, 92 L.Ed. 746, reh'g den'd, 333 U.S. 869, 68 S. C
788, 92 L.Ed. 1147 (1948) (holding that fact findings are
reversed only where "clearly erroneous").
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said before, "this Court should be wary of attenpting to second
guess the district court, which has the deci ded advantage of first
hand experience concerning the testinony and evi dence presented at
trial." Graham v. MIky Way Barge, Inc., 824 F.2d at 388.
Foll ow ng this sound advice and upon review of the record, this
Court cannot say that it has a "definite and firmconviction" that
error has been conmmtted. The district court was under no
obligation to accept MIler's justifications and expl anati ons once
it concluded that MIler was not credible. The evidence does not
show that either this assessnent or the fact findings were clearly
erroneous. As a result, the damage awards which were predicated
upon these findings cannot be an abuse of discretion.
LOSS OF CONSORTI UM

The recoverability of damages for |oss of consortiumis a
| egal question that is subject to de novo review. Pull man-Standard
v. Swint, 456 U S. 273, 287, 102 S.C. 1781, 1789, 72 L.Ed.2d 66
(1982); M chel v. Total Transp., Inc., 957 F.2d 186, 191 (5th
Cir.1992).

M Il er contends that the district court erred in finding that
general maritinme |aw precludes his claimfor [oss of consortium
Although MIller recognizes that Mles v. Apex Mrine Corp.?

prevents such a claimin a seaman's wongful death suit, he argues

2498 U.S. 19, 111 s.&. 317, 112 L.Ed.2d 275 (1990). This
rul e has been extended by this Court to apply to a seaman's
personal injury suit as well. See Mchel v. Total Transp., Inc.,
957 F.2d 186, 191 (5th Cr.1992); and Murray v. Anthony J.
Bertucci Const. Co., Inc., 958 F.2d 127, 131-32 (5th G r.1992),
cert. denied, --- US ----, 113 S.Ct. 190, 121 L.Ed.2d 134
(1992).



that in a case involving a non-seaman, or |ongshoreman such as
hi msel f, recovery for |loss of consortium established in Sea-Land
Services, Inc. v. Gaudet3 has not been linmted. MIler contends
that the purpose in disallowing seanen a renedy for |oss of
consortiumin Mles was to bring uniformty between the renedies
avai |l abl e under general maritine |aw, the Jones Act, and the Death
on the Hi gh Seas Act (DOHSA). Ml er argues, however, that because
neither the Jones Act nor DOHSA applies to |ongshorenen, the
uniformty purpose has no effect. Therefore, any limtations
i nposed by the Suprene Court's decision in MIles have no effect on
a |l ongshoreman's | oss of consortiumclaim

In Gaudet, the Suprene Court held that the decedent's wife
coul d recover for loss of consortiumin a maritinme wongful death
action involving a longshoreman.* Four years later, the Court
limted its holding in Gaudet to deaths occurring in territorial
waters. Mbil Ol Corp. v. H gginbotham 436 U S 618, 98 S. C
2010, 56 L.Ed.2d 581 (1978). The Court concluded that in actions
involving death on the high seas, recoverable danages were
specifically limted to pecuniary |osses under DOHSA. Thus, a
dependent cannot recover |oss of consortium This decision in
Hi ggi nbot hamcr eat ed an i nconsi stency between deaths in territorial

waters, where | oss of consortium was avail abl e under Gaudet, and

3414 U. S. 573, 94 S.Ct. 806, 39 L.Ed.2d 9 (1974), reh'g
den'd, 415 U. S. 986, 94 S.C. 1582, 39 L.Ed.2d 883 (1974).

“Al t hough the Suprene Court characterized the plaintiff's
claimin Gaudet as a loss of society, this Court interprets a
claimfor |oss of society to be substantially the sane as a claim
for loss of consortium



deat hs on the high seas.

Only two years later, in Anerican Export Lines, Inc. V.
Al vez®, the Suprene Court held that an injured harbor worker's wife
could recover for loss of consortium under general maritinme |aw.
The Court relied on Gaudet in extending the recovery that was
al ready avail abl e to t he dependents of | ongshorenen who were kill ed
wthin the scope of enploynent to injured |ongshorenen's
dependents. Anerican Export Lines, Inc. v. Alvez, 446 U. S. at 281,
100 S.Ct. at 1677.

The Suprenme Court attenpted to renmedy the anomaly it had
created between Gaudet and Hi ggi nbot ham through its decision in
Mles by restoring "a uniformrule applicable to all actions for
t he wongful death of a seaman, whet her under DOHSA, the Jones Act,
or general maritinme law." Mles v. Apex Marine Corp., 498 U S. at
32, 111 S.Ct. at 326. In addition, the Court specifically limted
Gaudet to its facts. The Court found that the "hol ding of Gaudet
applies only in territorial waters, and it applies only to
| ongshorenen.” Mles, 498 U S. at 31, 111 S .. at 325; see also
Murray v. Anthony J. Bertucci Const. Co., Inc., 958 F.2d at 130.
This Court later held that the Suprenme Court's decision in Mles
al so extended the restrictions placed on Gaudet to the holding in
Al vez. See Murray v. Anthony J. Bertucci Const. Co., Inc., 958
F.2d at 130.

The Suprene Court's explicit limtation of Gaudet to its

facts, as well as its inplicit limtation of Alvez toits facts as

°446 U.S. 274, 100 S.Ct. 1673, 64 L.Ed.2d 284 (1980).
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interpreted by this Court, indicates that the Suprene Court did not
intend to overrule Gaudet or Alvez. As aresult, we are unable to
extend the uniformty rule of Mles to |ongshorenen killed or
infjuredinterritorial waters. Therefore, an i nconsi stency renains
bet ween deaths and injuries of |longshorenen in territorial waters,
where | oss of consortiumis avail able under Gaudet and Al vez, and
death and injuries of |ongshorenen on the high seas. Until such
time as the Suprene Court resolves this inconsistency with regard
to | ongshorenen, we nust apply the law as it exists today.

In applying the law to the facts in this case, it is
uncontested that the injuries of which MIler conplains were the
result of a casualty occurring sonme eighty (80) mles off the
Loui si ana coast, outside territorial waters.® Because Mller's
injuries occurred outside territorial waters, Mller's claimfails
to satisfy one of the two equally inportant requirenents of Gaudet
and Alvez as |imted by Mles; and it nust, therefore, fail

CONCLUSI ON

We therefore find that the district court was not clearly
erroneous in its findings on danages or in its decision to dismss
the I oss of consortiumclaim W also find no abuse of discretion

in the damage awards. We AFFI RM

SMIler testified in trial that the helicopter crashed upon
takeoff fromVermllion 255B, approximately eighty mles
of f shore.



