IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5084
AVERI CAN STAR | NSURANCE CO. ,
f/kl/ia Cdassified | nsurance
Cor por ati on,
Pl ai ntiff-Appellee,
Ver sus

ROBERT F. G RDLEY and
VIRGAN A L. dRDLEY,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Texas

(April 14, 1994)
Before H G3d NBOTHAM DAVIS, and SMTH, C rcuit Judges.
H G3 NBOTHAM Circuit Judge:

We hold that an agreenent requiring the agent of a bail bond
conpany to indemify the conpany is not an illegal reinsurance
contract under Texas |aw.

I

Robert F. Grdley and Virginia L. Grdley agreed to act as
agents of Anerican Star Insurance Conpany! in the bail bond
busi ness. The contract required the Grdleys to i ndemify Anerican

Star for any loss incurred on a bail bond i ssued by the G rdleys on

! At the tinme of the contract, the insurance conpany's nane
was C assified I nsurance Conpany. The conpany |ater changed its
name to Anmerican Star |nsurance Conpany.



Anmerican Star's behal f. Anerican Star here sued the G rdl eys under
the i ndemmification provision.

Both Anerican Star and the Grdleys noved for sumary
judgnent, the notions turning on whether the indemification
provision is an insurance contract. If it is, the Grdleys argued,
then the agreenent was voi d because the Grdleys were not |icensed
as insurers. This is their only defense on appeal.

The district court applied Texas law in granting summary
judgnent for Anerican Star, despite a provision in the agreenent
specifying California lawas controlling. The court concl uded t hat
the indemity provision was incidental to the agency agreenent and
therefore that it did not require the Grdleys to provide
i nsurance. As aresult, the agreenment was enforceable.? Fromthis
j udgnent, defendants tinely appeal.

|1

We nust first address whether the district court erred in
applying Texas law in spite of the parties' choice of California
I aw. The issue in this case is whether the indemification
provision in the agreenent between the G rdleys and Anerican Star
is enforceable as a matter of |aw Because the G rdleys do not

contest Anerican Star's position that the provision would be

2 After the district court entered final judgnment, the
G rdl eys asked that the court anmend its findings pursuant to
Fed. R Cv.P. 52(b) to reflect the fact that the bail bond
busi ness was not the Grdleys' but, rather, was Anerican Star's.
The district court nmade this alteration but neverthel ess held
that Anmerican Star was entitled to sumary judgnent.

2



enforceabl e under California |aw ® and because we hol d bel ow t hat
the provision is enforceabl e under Texas | aw, we need not decide if
the district court erred in applying Texas | aw. See Eugene F.
Scoles & Peter Hay, Conflict of Laws 17 (1984) ("'false conflict'
exi sts when the potentially applicable laws do not differ").
11
We hold that the indemification provision was incidental to

the lawful agreenent that the Grdleys would serve as Anerican

Star's agents. It therefore did not constitute, or transformthe
agreenent into, an illegal insurance contract. As a result, we
need not decide whether providers of bail bonds are in the

i nsurance busi ness or, alternatively, whether a party may shirk its
commtnents by claimng that it has acted illegally.

Al parties agree that the Grdleys could lawfully serve as
agents of American Star in the bail bond business. The questionis
whet her the G rdleys' indemification of Anerican Star qualifies as
rei nsurance. W note at the outset that "when a contract is
susceptible of two constructions the construction which makes it

legal and valid wll be adopted." Board of Ins. Conirs v. Kansas

3 Indeed, it appears that such a provision wuld be
enforceabl e under California law. See, e.qg., Tischhauser v.
Jarvis, 273 P. 66, 67 (Cal. C. App. 1928) ("an agreenent to
indemmify a surety on a bail bond is not against public policy");
McDonough v. Chu Chew Shong, 68 P.2d 976, 977 (Cal. C
1937) (" Action upon an indemity contract to guarantee pla|nt|ffs
fromloss by reason by their furnishing bail."); People v. Silva,
170 Cal. Rptr. 713, 719 (Cal. C. App. 1981) (bail agent of
corporate surety, as indemitor, has standing to chall enge bai
bond forfeiture); see generally J.E. Macy, Annotation, Right of
Surety on Recogni zance or Bail Bond to Indemmity or Contribution,
170 A/.L.R 1161 (1947).




Cty Title Ins. Co., 217 S.W2d 695, 697-98 (Tex. Cv. App. Austin

1949, wit ref'dn.r.e.).

We recently interpreted Texas |aw as establishing that "one
party to a contract for services is not an 'insurer' of the other
party to the contract solely because the first party indemifies

t he second party pursuant to an indemity clause." Vesta |Insurance

Co. v. Anpbco Production Co., 986 F.2d 981, 985 (5th Cr.), cert.

denied, 114 S.C. 80 (1993). This court relied in Vesta on Board

of Ins. Comrs. Vesta, 986 F.2d at 986 n.12 (citing Board of Ins.
Comirs v. Kansas City Title Ins. Co., 217 S.W2d 695 (Tex. G v.

App. Austin 1949, wit ref'dn.r.e.)). 1In Board of Ins. Conirs.,

the court addressed an indemification provision in a contract
between a vendor of title abstracts and a provider of title
i nsur ance. The vendor agreed to serve as the title insurance
conpany's agent. The indemification provision held the vendor
liable tothe title insurance conpany for obligations arising from
the policies the vendor sold on the insurance conpany's behal f. |f
the indemity provision was a reinsurance contract, it violated
Texas | aw by enabling the vendor to act as an unlicensed insurer.
The court held that the provision was not a reinsurance contract
but rather was incidental to the agency relationship. 1d. at 697-
98.

In reaching this conclusion, the court |ooked to the likely
effect onthe "public interest” of invalidating the indemification
agreenent. |1d. at 698. By tracing the court's reasoning, we heed

the stated purpose for enacting the statute requiring the |icensing



and regul ati on of bail bondsnen, that is, regul ation of "a busi ness
affecting the public interest.” Tex. Rev. Cv. Stat. Ann. art.
2372p-3 81 (Supp. 1994). See also Board of Ins. Comrs, 217 S.W2d

at 698 ("Title insurance is a business affected by public interest
and subject to legislative control™").

The court in Board of Insurance Conmni ssioners noted that the

i ndemmi fication provision neither allowed the vendor to "hold
itself out as engagi ng in the i nsurance busi ness" nor caused peopl e
to "rely upon the responsibility" of the vendor. 217 S.W2d at
698. A Texas court addressing a simlar issue noted that in Board

of Ins. Conirs the title conpany "had not by [the] contract

relieved itself of liability to the policyholder, and that the
public was buying insurance from the [insurer] and not [the

vendor]." Manning v. State, 423 S.W2d 406, 412 (Tex. Gv. App

Austin 1967, wit ref'd n.r.e.) (citing Board of Ins. Conmrs, 217

S.W2d 695, 698 (Tex. G v. App. Austin, wit ref'd 1949 wit ref'd
n.r.e.)). The court in Manning seized on the fact that the agent
before it had "assuned all liability to the policyhol der" whereas

the agent in Board of Ins. Comirs had not. For this reason, the

Manni ng court found that the agent had provided i nsurance and had
not nerely fornmed "a contract of indemity." I|d.

The sanme distinction applies to the present case. The
G rdl eys could, and did, present thenselves only as Anerican Star's

agents. By the terns of the agreenent, Anerican Star acted "as
surety for bail bonds solicited inits nane." The Grdleys do not

claimthat Anerican Star could have avoided its obligations as a



result of the indemification provision. That provision was a
purely private agreenent between Anerican Star and the G rdl eys.
It would be ironic if in an effort to protect an unwary gover nnent
institution or menber of the public, neither of which had reason to
rely on the Grdleys as bail bondsnen, we were to keep Anerican
Star fromenforcing the Grdleys' obligations. The court in Board

of Ins. Conmrs rejected this approach to distinguishing between

i ndemmi fication and rei nsurance. Board of Ins. Comirs, 217 S. W 2d

at 698 (treating an indemity provision as an illegal insurance
contract would be error where it would expose to risk parties that
the law was designed to protect). No interest that Texas m ght
w sh to protect would be served by allowing the Grdleys to escape
liability.

AFFI RVED,



