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DAVIS, G rcuit Judge:

Appel l ants Julio Castro, Brenda Brown Thurman and Cal vi n Br own
appeal their convictions on drug trafficking charges. Castro al so
appeal s his sentence. The governnent appeal s the sentences i nposed
agai nst Thurman and Brown, as well as agai nst defendant Constance
D anne Hendriex. For the reasons that follow, we affirm each of

t he chal | enged convictions, we affirmthe sentence i nposed agai nst



Castro, and we vacate the sentences i nposed agai nst Thurman, Brown
and Hendri ex.
| .

In February 1992, fourteen defendants were charged in a two-
count indictnent. Count one charged the defendants with conspiracy
to possess with intent to distribute cocaine, in violation of 21
US C 88 841(a)(1), 841(b)(1)(A and 846. Count 2 charged the
defendants with aiding and abetting the possession with intent to
distribute cocaine in violation of 21 US. C 88 841(a)(1),
841(b)(1)(A) and 18 U.S.C. §8 2. The appeals relating to four of
the fourteen defendants -- Brown, Thurman, Hendriex and Castro --
have been consolidated for presentation to this panel.

Castro's trial was severed and he was tried separately. The
court granted Castro's nmotion to dismss count one of the
i ndi ctment on grounds that the conspiracy charge subjected Castro
t o doubl e j eopardy because of a prior conspiracy prosecution in New
York. Castro was then tried and convicted on count two.

Brown, Thurnman and Hendriex were tried together. At the close
of the governnent's case, the court granted Thurman's and
Hendriex's notions for judgnent of acquittal on count two. The
jury found Thurman and Hendriex guilty on count one, and Brown
guilty on both counts. The court entered judgnents of conviction
on this verdict.

Juan Mora, an unindicted co-conspirator, was the governnent's
principal wtness against Thurman, Hendriex and Brown. Mor a
described in detail his mnmanagenent and supervision over a

distribution network for cocaine shipped from Colunbia to the



United States. Mora based his operations in Mam, but was
responsi bl e for receiving shipnents at various | ocati ons t hroughout
the United States. Mrra hired Jesus Alberto Valencia and his wife
Alfreida Brown Valencia,! to transport sone of the cocaine to
various points throughout the United States. Mora explai ned that
t he Val enci as enpl oyed nunerous drivers, anong them Brown, Thurman
and Hendriex. Mra would pay the Val encias for each "trip," and
the Valencias in turn would distribute a portion of that fee to the
drivers in their organization.

Mra testified that the Valencias were responsible for
supervising the receipt, transportation and delivery of cocaine to
Mora's workers in New York. Jesus Val encia would personally neet
the | oads in New York and orchestrate the transfer fromthe drivers
in his organization to the distribution networkers. Julio Castro
and W1 son O Havaro nmanaged t he di stri bution operation in New York.

Mora also testified that Brown and Hendriex participated in
numerous drug smuggling trips, usually between California and New
York, New York and Mam , and New York and Houston. Mra stated
that Brown had been described by the Valencias as "one of the
bi ggest drug drivers in the United States.™

Mra also testified that in Septenber 1990, Thurman and
Dougl as Medl ock, another Valencia driver, flew to Ontario,
California and drove a mni-van to the east coast with a hidden
| oad of cocaine. Mra estinmated that the vehicle contained between

40 and 60 kil ograns of cocai ne.

1 Jesus Alberto Valencia and Al freida Brown Val encia were
al so charged in the indictnent. Wen this case was briefed, both
were fugitives.



Mora also testified that he often contacted Thurman regardi ng
organi zati on business via cellular telephone if the Val encias were
unavail able. A search of Thurman's residence produced a cellular
t el ephone, whose nunber had been used on many occasions in
connection wth Valencia activities.

Wal t er Perkins?, another nenber of the Val encia drug snuggling
organi zation, testified that he had nade six to eight trips for the
Val encias, one with Hendriex. He testified that although he did
not know the precise |ocation of the hidden conpartnents, he knew
that he was transporting drugs or drug proceeds on each trip. He
testified that a trip would initiate with a phone call fromeither
Jesus or Alfreida, who would instruct himto contact Thurman to
obtain travel noney. He testified that Thurman had provi ded him
$800- $4500 for travel expenses on several occasions.

Joyce Medl ock, another organi zation driver, testified that in
| ate 1988 or early 1989, she and Brown had know ngly driven a | oad
of cocaine for the organization. She al so explained that she
performed the function of a switchboard operator for the Val encia
organi zation by apprising Alfreida Valencia of the status and
| ocati on of organization drivers.

At Castro's trial, Mira explained that Castro was a sal ari ed
organi zati on enpl oyee i nvolved in Mora's New York City distribution
oper ati on. Castro would receive <cocaine deliveries from
organi zation drivers, renove the cocaine from the hidden

conpartnents and await direction from Mra about further

2 Perkins was al so charged in the indictnment; he pled guilty
in June 1992.



di stribution. Castro would then deliver the cocaine and accept
paynment for it.

1. THE DEFENDANTS APPEALS

A. THE APPEAL OF JULI O CASTRO
1

Castro argues first that the district court erred in using a
prior conspiracy convictionin the Southern District of New York to
enhance his sentence. The district court relied on the earlier
conviction to enhance Castro's sentence to the 20-year nmandatory
m ni mumunder 21 U.S.C. 8 841(b)(1)(a), which provides in pertinent
part:

If any person commts [a drug violation involving 5

kil ograns or nore of cocaine], after a prior conviction

for a felony drug offense has becone final, such person

shal |l be sentenced to a termof inprisonnent . . . which

may not be less than 20 years and not nore than life

i mpri sonnent.

Castro conpl ains that the governnent initially prosecuted him
for a conspiracy offense in the Southern District of New York for
t he purpose of enhancing his sentence on the substantive offense he
was later tried for in the Southern District of Texas. St at ed
differently, Castro argues that the governnent is prohibited from
prosecuting a crimnal conspiracy separately from the underlying
substantive crimnal offense for the purpose of obtaining a
sent enci ng enhancenent.

We find no nerit to Castro's argunent. First, a substantive
crime and a conspiracy to commt that crinme are not the sane
of fense for doubl e jeopardy purposes. United States v. Felix,

us _ , 112 s. . 1377, 1385 (1992). Al so, the conspiracy

prosecution in New York was based on a different transaction than
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the instant offense. The New York conspiracy offense was rel ated
to Castro's involvenent in a single substantive offense:
transportation of five kilograns of cocaine in February 1991. The
instant offense involved Castro's participation in transporting
cocai ne from Houston to New York in January 1991.

Castro's reliance on Deal v. United States, = U S |, 113
S. C. 1993, 124 L. Ed. 2d 44 (1993) is msplaced. |In Deal, the
def endant was convicted of six counts of bank robbery, six counts
of carrying and using a firearmin relation to the bank robbery and
one count of being a felon in possession of a firearm Wth
respect to the firearmconvictions, the district court applied 18
U S . C 8 924(c) (1), which provides:

Whoever, during and in relation to any crine of violence

. . uses or carries a firearm shall, in addition to

t he puni shnment provi ded for such crine of viol ence . :

be sentenced to i nprisonnent for five years . . .. Inthe

case of his second or subsequent conviction under this

subsecti on, such person shall be sentenced to

i nprisonment for twenty years
Pursuant to this provision, the district court sentenced the
defendant to five years on the first firearns count and to twenty
years on each of the other five firearns counts. The Court held
that Deal's conviction on counts 2-6, although obtained in a single
proceeding, arose "in the case of his second or subsequent
conviction" within the neaning of 8§ 924(c)(1). |In other words, the
Court held that Deal's conviction on the first count could be
relied upon as a predicate to enhance the conviction on counts two

t hrough six. The Court's reasoning in Deal therefore provides no

support to Castro's argunent. The district court did not err in



using the earlier drug conspiracy conviction to enhance Castro's
sent ence.
2.

Castro argues next that the district court violated his Sixth
Amendnent right by restricting his cross-exam nation of Jeffrey
Har bour, one of his co-conspirators who was a governnent W tness.
At trial, Castro's attorney asked Harbour on cross-exam nati on "was

your wife indicted on this case on the sane . The prosecut or
objected on grounds of relevance and the court sustained the
prosecutor's objection. Castro argues that his question regarding
Dol |y Harbour's indictnent status was rel evant to Harbour's notive
for testifying, and thus, his credibility.

|f Castro had tried to determine from Harbour whether the
prosecutor had declined to prosecute Dolly as part of the
consi deration for Harbour's plea agreenent, Castro's argunent woul d
have sone wei ght. But he gave no signal to the district court that
his objective was to raise this question. He sinply asked whet her
Dol ly had been indicted and did not followup to give the district
court a clear signal of the purpose of his question. The district
court did not abuse its discretion in sustaining the objection.

3.

Finally, Castro conplains that the district court nade an
indefinite finding on the quantity of drugs he could reasonably
foresee that he and his co-conspirators were distributing. 1In the

alternative, Castro argues that the court's finding on this

guestion was clearly erroneous.



First, the district court conplied with Fed. R Cim P
32(c)(3)(D). At sentencing, the court stated: "The court adopts
the factual statenents contained in the Presentence Report as to
whi ch there were no objections, and as to the objection the Court
has overruled those objections.™ We have recognized that a
sentencing court may satisfy the requirenents of Rule 32(c)(3)(D)
by rejecting a defendant's objections and orally adopting the
factual findings of the PSR See United States v. Puma, 937 F.2d
151, 159-60 (5th Gir. 1991), cert. denied, ___ US. __ , 112 S. Ct.
1165 (1992).

The only remai ning question, therefore, is whether the PSR s
factual findings, which were adopted by the district court, are
clearly erroneous. The PSR stated that Castro aided and abetted
the transportation of nore than 340 kil ograns of cocaine. Castro
di sputes this anmount by denyi ng his know edge of certain shipnents.
Castro clains actual participation in the shipnment of only 148
kil ograns of cocai ne. However, Mora and Harbour testified to
Castro's i nvol venent with the shipnments which Castro now di savows.
The probation officer and the district court were entitled to rely
on this testinony in attributing the anobunts involved in those
| oads to Castro. W find no clear error in the district court's
finding as to the quantity of drugs reasonably foreseeable to
Castro.

B. THE APPEALS OF CALVI N BROAN AND BRENDA BROWN THURMAN

Both Brown and Thurnman challenge the sufficiency of the
evidence to support their convictions. Brown chall enges the

sufficiency of the evidence to support his conviction on counts one



and two, and Thurman challenges the evidence to support her
conspiracy conviction on count one. For purposes of a sufficiency
chal l enge, we view the evidence presented and all inferences
reasonably drawn therefrom in the light nost favorable to the
verdi ct and determ ne whether any rational trier of fact coul d have
found the essential elenents of the crine beyond a reasonable
doubt. dasser v. United States, 315 U S. 60, 80, 62 S. . 457,
469 (1942).

Brown and Thur man wer e bot h convi cted of conspiracy to possess
cocaine with intent to distribute it, in violation of 21 U S.C. 8§
846. Under 8 846, the government nust prove: 1) the existence of
an agreenent between two or nore persons; 2) the defendant's
know edge of the agreenent; and 3) the defendant's voluntary
participation inthe conspiracy. United States v. Maltos, 985 F. 2d
743, 746 (5th Gr. 1992).

Brown and Thurnman both argue that the governnent failed to
prove that they knowingly participated in a conspiracy. W have
recognized that a "jury may infer a conspiracy agreenent from
circunstantial evidence and nay rely upon presence and associ ati on,
along with other evidence, in finding that a conspiracy existed."
United States v. Robles-Pantoja, 887 F.2d 1250, 1254 (5th Gr.
1989) .

Brown was al so convi cted of aiding and abetting t he possessi on
of cocaine with intent to distribute it, in violation of 21 U S.C
88 841(a)(1l), 841(b)(1)(A. To support a conviction under 8§
841(a) (1), the governnent must prove beyond a reasonabl e doubt the

1) knowi ng; 2) possession of a controlled substance; 3) wth the



intent to distribute it. United States v. Sacerio, 952 F.2d 860,
866 (citing United States v. Garcia, 917 F.2d 1370, 1376 (5th Cr
1990)). Brown argues that the governnent failed to prove that he
know ngly ai ded and abetted the possessi on of cocaine. Possession
of contraband with intent to distribute it may be actual or
constructive, and may be proven by circunstantial or direct
evidence. United States v. Lopez, 979 F.2d 1024, 1031 (5th Cr.
1992); United States v. ( ebode, 957 F.2d at 1218, 1223 (5th G
1992) .

Wth these standards in mnd, our review of the trial record
| eads us inescapably to the conclusion that the evidence is
sufficient to support the challenged convictions. As for Brown,
Mora testified that the Val encias described Brown as "one of the
bi ggest drug drivers in the United States.” Brown was identified
by a nunber of witnesses as the driver of |oad vehicles delivering
cocai ne to New York

Brown's sister, Joyce Mdlock, testified to the standard
procedures followed by all of the Valencia drivers, including
Brown, in transporting aload of contraband. These procedures were
clearly designed to conceal the drug snmuggling operation.
Rel atedly, Medl ock al so stated that inlate 1988 or early 1989, she
had driven a load to New York w th Brown. Mor eover, before his
arrest, Brown hinself admtted to taking "trips" in vehicles,
vehicles which were |ater established to be contraband snuggli ng
vehicles of the Valencia organization. Joyce Medlock also
testified that she and the other drivers, including Brown, knew

that they were carrying contraband. The jury was clearly entitled
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to conclude that Brown worked in concert with the Val encias and
others to acconplish the objectives of the conspiracy and that
Brown know ngly possessed cocaine with theintent to distributeit.

In the governnent's case agai nst Thurman, Mra testified that
he relied on Thurman to communicate with the other drivers
regarding organization activity when the Valencias were
unavai |l abl e. Mora and other drivers testified that Thurman
di stributed expense noney to the drivers.

Dougl as Medl ock al so i nplicated Thurman by testifying that he
and Thurman drove a |oad of cocaine from California to New York
after giving feigned excuses for their absence from work. Wor k
records from Thurman's place of business corroborated Medlock's
t esti nony. A search of Thurman's residence also produced a
cel lul ar tel ephone connected to Jesus Val encia, as well as vehicle
regi stration papers for a vehicle utilized by the organi zation.

In sum our review of the record satisfies us that the
evi dence anply supports Brown's convictions under both counts and
Thurman's conspiracy convicti on.

I11. THE GOVERNMENT' S APPEAL

The governnment argues that the district court erred in
awar di ng downward departures to Brown, Thurman and Hendriex. For
clarity, we will address each defendant's downward departure in
turn.

A, CALVIN BROMN

The PSR cal cul ated Brown's crimnal offense |evel at 36, with

acrimnal history category of |, translating to a puni shnent range

of 188-235 nonths. The district court departed downwardly fromthe
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appl i cabl e gui deline range and i nposed concurrent 120-nonth terns
of inprisonnent. The only reason the court gave for its departure
was to "sentence the defendant to a term of incarceration
consistent with other defendants who were nore cul pable but
benefitted in sentencing by nature of their plea agreenents.”

A district court is authorized to depart downwardly from
application of the sentencing guidelines when there exists "a[]

mtigating circunstance of a kind, or to a degree, not
adequatel y taken i nto consi deration by the Sentenci ng Conm ssion in
formulating the guidelines.” 18 U S.C. 8§ 3553(b). This standard
obviously limts the judge's discretion to depart from the
appl i cabl e gui del i ne ranges, and we revi ew de novo the | egal issue
of whether a factor was permssibly relied on as a grounds for a
departure. United States v. Shano, 955 F.2d 291, 294 (5th Cr.),
cert. denied, = US |, 112 S. C. 1520 (1992).

We have held that a district court may not depart downwardly
based solely on the disparity of sentences anong co-defendants or
Co-conspirators. United States v. lves, 984 F.2d 649, 651 (5th
Cr. 1993); see also United States v. Ellis, 975 F.2d 1061, 1066
(4th Cr. 1992); United States v. Wgan, 938 F.2d 1446, 1448-49
(st Cir. 1991); United States v. Joyner, 924 F.2d 454, 459-61 (2d
Cr. 1991). In lves, the defendant argued that the district court
erred when it refused to depart downwardly to harnonize his
sentence with the nuch shorter sentences inposed agai nst equally
cul pabl e co-conspirators. ld. at 650. In rejecting the
def endant's argunent, we were persuaded by the "the clear trend .

to hold that a district court may not under any circunstances
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depart froma recommended Qui delines' sentence -- either upward or
downward -- for the purpose of achieving parity or equity between
co-defendants." |d.

Because we conclude that the district court inpermssibly
departed downwardly in sentenci ng Brown, we vacate his sentence and
remand for resentencing. See WIllians v. United States, = U S.

., 112 s . 1112, 117 L. Ed. 2d 341 (1992).
B. BRENDA BROVWN THURVAN

At sentencing, the court found that Thurman participated in
transporting 40 kil ograns of cocaine. The district court, over the
governnent's objection, then awarded Thurnman a two-1| evel reduction
for mnor participation; the court thereby arrived at a base
offense level of 32, which, with a level | crimnal history,
resulted in a punishnment range of 121-151 nonths. The district
court, however, departed downwardly and sentenced Thurman to 120
nmont hs. Apparently, the one-nonth departure was intended to
achi eve harnony with Brown's sentence, whom the district court
sentenced just before sentencing Thurman. For the reasons stated
above, we nust vacate Thurman's sentence because a sentenci ng court
is not authorized to depart downwardly for the sole purpose of
achi eving consi stency in sentencing anong co-defendants.

We find perm ssible, however, the court's two-1evel reduction
based on Thurman's ninor participation. Under 8§ 3Bl1.2(b), a
district court must reduce an offense level by two if it finds that
the defendant was a "mnor participant” in the offense. A
defendant is considered a mnor participant if he or she is

"substantially | ess cul pabl e than the average participant.” United
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States v. Lokey, 945 F.2d 825, 840 (5th Gr. 1991). Whet her
Thurman played only a mnor role in the conspiracy is a factua
determ nati on whi ch nust be upheld unless it is clearly erroneous.
United States v. Graldo-Lara, 919 F.2d 19, 22 (5th Gr. 1990).

The testinony at trial revealed that Thurman distributed
travel noney to organization drivers and that Thurman was a
passenger in one of the drug smuggling vehicles. The district
judge was entitled to conclude that Thurman was | ess cul pabl e t han
nmost ot her participants inthis |arge drug snmuggling operation. W
are persuaded that the district court did not commt clear error in
concl udi ng that Thurman was a m nor partici pant.

C. CONSTANCE DI ANNE HENDRI EX

The governnent also appeals the sentence inposed against
Hendri ex. 3 The district court limted Hendriex's role to 40
kil ograns of cocaine and awarded her a two-level reduction for
m nor participation, arriving at a sentencing range of 121 - 151
mont hs. Hendriex noved for a departure under 8 5H1. 6 because her
two children were under 5 years old and were being cared for by
their 65-year-old great-grandnother wth JI|imted financia
r esour ces. The district court accepted this argunent, granted
downward departure and sentenced Hendriex to 78 nonths
i nprisonnment, which is below the statutory m ni num of ten years.

The governnment argues first that the district court was
W t hout authority to i npose a sentence bel ow the statutory m ni num

because the governnent did not nove for such relief.

3 Hendriex did not appeal her conviction or sentence.
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A district court's authority to sentence below the statutory

mnimumis circunscribed by 18 U . S.C. § 3553(e), which provides:

Limted authority to i npose a sentence bel ow a statutory
mnimum -- Upon notion of the Governnent, the court
shall have the authority to inpose a sentence below a
| evel established by statute as m ni nrumsentence so as to
reflect a defendant's substantial assistance in the
i nvestigation or prosecution of another person who has
commtted an of fense.

18 U.S.C. § 3553(e)(enphasis added).

In this case, the governnent nmade no notion to depart bel ow
the statutory mninum sentence and thus, the district court
exceeded its authority in sentencing Hendriex to a term bel ow t he
statutory mninum See United States v. Vilchez, 967 F.2d 1351,
1355-56 (9th Gr. 1992); see also United States v. Schneltzer, 960
F.2d 405, 407-08 (5th Cr. 1992).

Aside from the departure below the statutory mninum the
district court justified its departure fromthe guideline range of
121-151 nonths on grounds that Hendriex had denonstrated
"exceptional circunstances" within the neaning of § 5HL. 6. I n
granting the departure, the court stated:

The Court will depart, based on Section 5H1.6, for the

reason that the children, that is the children of Mss

Hendriex, are fairly young, that is under five years for

both, and for the further reason that the grand nother,

that is the person who would be supporting these

children, is 65 years old, and very well may find it

difficult to support these children over an extended
period of tine.

Unl ess there are unique or extraordinary circunstances, a
downward departure from the gquideline range based on the
defendant's parental responsibilities is inproper. See, e.g.,

United States v. Cacho, 951 F.2d 308, 311 (11th Gr. 1992); United
States v. Coff, 907 F.2d 1441, 1446 (4th Cr. 1990)(district

15



court's downward departure because def endant had t hree chil dren who
woul d be left with their grandnother was i nproper because "[t]here
is nothing extraordinary about Goff's famly responsibilities.");
see also USSG &8 Bb5HL.6 comentary (Famly ties and
responsibilities . . . are not ordinarily relevant in determ ning
whet her a sentence shoul d be outside the guidelines.)

The record in this case reveals that Hendriex is the single
parent of two young children who wll be cared for by her
grandnot her during Hendriex's incarceration. Although the children
have sone undefi ned nedi cal problens, the record di scl oses nothing
extraordinary. Hendriex "has shown nothing nore than that which
i nnuner abl e def endants coul d no doubt establish: nanely, that the
i nposition of prison sentences normally disrupts . . . parental
relationships.” United States v. Daly, 883 F.2d 313, 319 (4th Cr
1989), cert. denied, ___ US __, 110 S.C. 2622 (1990). W
therefore find nothing "extraordi nary" about Hendriex's parental
responsibilities which would warrant a downward departure bel ow a
121 nonth sentence, which is at the bottom of the applicable
gui del i ne range.

| V.

For the reasons stated above, we affirm the convictions of
Castro, Brown and Thurman. W also affirm Castro's sentence. But
we vacat e the sentences i nposed agai nst Brown, Thurman and Hendri ex
whi ch we remand for resentencing consistent with this opinion.

AFFI RVED i n part; VACATED AND REMANDED in part.
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