UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2503

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
JOSE ANTONI O PUI G | NFANTE,
al k/ a ALEJANDRO MONTANA,
MARI A ABI GAI L PUI G
JUAN ERNESTO CASTRO CUELLAR,
ARACELI CASTRO, PERLA DE LOS SANTGCS,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court for the
Sout hern District of Texas

(April 13, 1994)

Bef ore JOHNSQON, GARWOOD and JOLLY, G rcuit Judges.
GARWOOD, Circuit Judge:

Def endant s- appel l ants were charged with and convicted of
participating in a conspiracy involving the inportation of
mar i huana from Mexico into the United States. Araceli Castro,
Perla De Los Santos, Mria Abigail Puig (Abigail Puig), Juan
Ernesto Castro-Cuellar (Juan Castro), and Jose Alejandro Puig-
I nfante (Jose Puig) were convicted of conspiracy, inportation, and
ot her drug charges. Appellants raise nunmerous issues on appeal.

W affirmin part, reverse in part, and vacate and remand in part.



Facts and Proceedi ngs Bel ow

The story of this conspiracy begins sonetine in 1986 or 1987,
in Mnterrey, Mexico, when Don Roman (Roman) entered into an
agreenent with Hector Villareal-Rojas (a/k/a Tito) to supply Tito
with marihuana from Mexi co. The two agreed that Roman woul d
arrange for the mari huana to be driven fromthe interior of Mexico,
across the United States border, and into Houston. Tito arranged
on his own for distribution of the mari huana i n Houston once it was
delivered to him

In 1987, Roman was arrested and his part of the operation was
taken over by one of the delivery drivers, Alejandro Acosta
(Acosta), and his famly. Acosta would arrange to transport the
mar i huana fromthe interior of Mexico to the vicinity of Monterrey,
Mexi co, where it would be stored while awaiting transportation to
the border city of Nuevo Laredo, Mexico, and ultimately into the
United States through Laredo, Texas. Initially, Acosta was
assisted by his wife, Martha ldalia Garcia-Bernal (a/k/a Mrtha
Acosta), by his sisters, appellant Araceli Castro, appellant Perla
De Los Santos, and appellant Abigail Puig (collectively, the
sisters), and by his brother-in-law, appellant Juan Castro, as well
as by various mnor participants. Acosta's wife, sisters, and
brother-in-law supplied the drivers to transport the mari huana (in
what were known as runs or |oads) from Mnterrey to Nuevo Laredo,
across International Bridge No. 2 into the United States at Laredo,
through the United States Border Patrol checkpoint station on
Interstate 35, and on to Houston. Additional such runs were nade

to Florida, Ceorgia, and San Antoni o, Texas.



The organi zati on devel oped a standard operating procedure.
First, drivers were recruited and briefed on the procedures by one
of the sisters. Aided by friends and rel atives, the sisters would
provide the drivers with docunents and permts for travel in the
Mexi can interior. The drivers would then travel to Sabinas or
Mont enorel os, Mexico, where the vehicles were |loaded wth
mar i huana. An anount of marihuana ranging from forty to one
hundr ed pounds woul d be di vi ded i nt o two- pound pl asti c bundl es t hat
were painted black to mnimze detection and concealed in the
fenderwel | s, under the front and rear bunpers, in the spare tire
conpartnents, and in false gas conpartnents in the |ate nodel
vehicles. The vehicles used for the runs were purchased by the
organi zation and registered in the nane of one of the drivers, to
conceal the true ownership and purpose of their use.

After | oading the mari huana, the drivers would return to Nuevo
Laredo, wash their vehicles, and renove their Mexican travel
sticker so that border patrol agents would not realize that they
had been to the interior. From Nuevo Laredo they would cross the
i nternational border into Laredo. Once across the border, the
drivers reported their safe passage to one of the sisters or to
Mart ha Acosta; they reported again after they passed through the
checkpoint at Cotulla, Texas. The | oads were then delivered to
Tito in Houston. After Tito unloaded the vehicles and wei ghed the
mar i huana, either he or the driver reported the nunber of pounds to
the Acosta sisters in Laredo. The driver would then return to
Laredo, often wth cash paynents for the | oad.

Appel I ant Jose Puig entered the conspiracy shortly after his
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rel ease fromthe Webb County Jail on October 14, 1988. | n Decenber
of 1988, Alejandro Acosta was arrested; after his arrest he
directed his end of the operation from prison, and Tito began
dealing directly with the sisters. After Acosta's arrest, the
Pui gs established a nodus operandi sonewhat distinct fromPerla De
Los Santos and the Castros, picking up their mari huana in different
| ocations in Mexico and generally delivering the contraband to
Ceorgia or Florida. Perla De Los Santos and the Castros conti nued
to make their deliveries to Houston.

| n February 1989, the Drug Enforcenent Adm nistration (DEA)
seized a vehicle containing a load of marihuana which was
registered in the nanme of one of the drivers, doria Valles
(valles). \When confronted by the DEA, Valles agreed to becone a
paid informant. As part of the arrangenent, Valles tape recorded
a nunber of conversations with the appellants and al so assi sted the
DEA in introducing into the conspiracy a confidential informant.
In addition to the inroads into the conspiracy nmade t hrough Val |l es,
the DEA was also able to secure the cooperation of two other

drivers who worked for the organization,! as well as to introduce

. Two drivers enployed by the Castros and Perla De Los Sant os,
Bruce Coggins (Coggins) and Mario Sergio Cruz (Cruz), agreed to
cooperate with the DEA. Coggins agreed to becone a DEA infornmant
after he was apprehended by United States Custons agents while
trying to cross the International Bridge with a carl oad of
mar i huana. Wile working with the DEA, Coggins began driving

| oads for Jose Puig. During his tenure as a driver for the
organi zati on, Coggi ns tape recorded several conversations he had
wth the Puigs and Castros. Additionally, Coggins introduced an
under cover DEA agent to Juan Castro, who |later offered the agent
a job running | oads of mari huana. Cruz agreed to becone an
informant for the DEA after he was apprehended by Border Patr ol
W th sixty-three pounds of marijuana in the trunk of the vehicle
he was driving. Thereafter, Cruz tape-recorded several
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ot her undercover DEA agents into the conspiracy.

DEA surveillance lasted two years and the investigation
produced a substantial anpbunt of information about the conspiracy.
On August 8, 1991, a grand jury indictnent was returned against
appel l ants Araceli Castro, Perla De Los Santos, Abigail Puig, Jose
Pui g, and Juan Castro charging twenty-four violations of Title 21
Control |l ed Substances Act and Title 18 Racketeering Act.? The
indictment alleged that the appellants were participants in a
conspiracy lasting from 1987 to 1991. Specifically, all of the
appel lants were charged with conspiracy to inport in excess of
1,000 kilogranms of marihuana, in violation of 21 U S.C. 88 963,
952(a) and 960(a)(1), and with conspiracy to possess withintent to
distribute in excess of 1,000 pounds of mari huana, in violation of
21 U . S.C. 88 846 and 841(a)(1). They were also charged wi th aiding
and abetting the inportation of marihuana, in violation of 21
U S C 88 952(a) and 960(a)(1); aiding and abetting the possession
of marihuana with intent to distribute, in violation of 21 U S.C
§ 841(a)(1); and, aiding and abetting noney |aundering, 1in
violation of 18 U S.C. 88 2, 1956(a)(1)(A) (i). Araceli Castro
Perla De Los Santos, and Abigail Puig were also charged wth
engaging in a Continuing Crimnal Enterprise, in violation of 21
US C §848. Finally, Juan Castro and Araceli Castro were charged

wth knowingly enploying a mnor to assist them in avoiding

conversations he had with Araceli Castro, Perla De Los Sant os,
and Juan Castro.

2 The indictnment al so charged el even additional co-
conspirators, each of whomeventually pleaded guilty to the
charges, pursuant to plea agreenents.
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detecti on and apprehension for the conspiracy to possess wth the
intent to distribute and the underlying possession offenses, in
violation of 18 UUS.C 8 2 and 21 U S.C. § 861(a)(1).

The case was tried before ajury inthe United States District
Court for the Southern District of Texas, and on April 2, 1992, the
jury returned a guilty verdict on all counts against all appellants
except Perla De Los Santos. Perla De Los Santos was acquitted on
the Continuing Crimnal Enterprise charge, one count of
i nportation, and one count of possessionwith intent to distribute,
but was convicted of all renmaining charges.

The district court, with one exception noted bel ow, adopted
the findings and recomendati ons of the presentence investigation
reports (PSRs) for all of the appellants, and sentenced them
accordingly. The court sentenced Perla De Los Santos to concurrent
sentences totalling 240 nonths, followed by 8 years' supervised
rel ease. Araceli Castro was sentenced to concurrent sentences
totalling 292 nonths, followed by 5 years' supervised release
Juan Castro was sentenced to concurrent sentences totalling 285
nonths, followed by 10 years' supervised release.® Abigail Puig
was sentenced to concurrent sentences totalling 292 nonths,
foll owed by 10 years' supervised rel ease. Finally, after nodifying
the PSR s findi ng regardi ng the anount of mari huana attributable to
Jose Pui g under the Sentencing CGuidelines, the court sentenced Jose

Puig to concurrent sentences totalling of 292 nonths, foll owed by

3 The district court ordered that all of Juan Castro's
sentences run concurrent wiwth the remaining tinme on his Decenber
19, 1991, conviction in separate proceedings in the Wstern
District of Texas for mari huana trafficking.
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10 years' supervised rel ease. Foll owi ng sentencing, the
appellants each tinely filed a notice of appeal to this court.
Di scussi on

On appeal, appellants assert nunerous clains of error,
including the follow ng contentions: (1) the existence of a
materi al variance between the indictnent and the proof adduced at
trial; (2) the governnent's failure to adequately prove certain of
t he noney | aundering charges; (3) the failure of the court to nmake
proper findings under the Sentencing CGuidelines; (4) the inproper
enhancenent of sentences for prior convictions; (5) the
i nsufficiency of evidence to support the conviction for enpl oynent
of a mnor to assist in drug trafficking; (6) the insufficiency of
the evidence to support conviction for inportation of marihuana;
(7) the inclusion of prejudicial, explanatory parentheticals in
transcripts of tape recorded conversations; and (8) inproper
judicial comments at trial. We consider these issues in this
order.
l. Mat eri al Variance

Araceli Castro, Perla De Los Santos, Abigail Puig, and Jose
Puig argue that a material variance existed between the single
conspiracy alleged in the indictnent and the evi dence adduced at
trial. The appellants contend that the evidence proved the
exi stence not of a single, overarching conspiracy, but of several
separate and distinct conspiracies. Jose Puig, Abigail Puig, and
Perla De Los Santos claim that the evidence denonstrated not a
single organization with a comon goal, but instead two separate

mari huana inporting and distributing networks that operated



i ndependently of each other, one run by the Castros and Perla De
Los Santos, the other run by the Puigs. Araceli Castro clains that
t he evidence established the existence of four or five distinct
net wor ks conpeting for business.

"Amaterial variance occurs when a vari ati on between proof and
i ndi ctment occurs, but does not nodify an essential el enent of the
of fense charged.” United States v. Thomas, 12 F. 3d 1350, 1357 (5th
Cr. 1994). "W will not reverse a conviction for such a variance
in the evidence unless 1) the defendant establishes that the
evidence the governnent offered at trial varied from what the
governnent alleged in the indictnent, and 2) the variance
prejudi ced the defendant's substantial rights.” United States v.
Jackson, 978 F. 2d 903, 911 (5th Cr. 1992) (citing United States v.
Ri cherson, 833 F.2d 1147 (5th Cr. 1987) and Berger v. United
States, 55 S.Ct. 629 (1935)), cert. denied, 113 S.Ct. 2429 (1993).

A. Variance

The indictnent charged two conspiracies lasting from 1987
t hrough the date of the indictnent: conspiracy to inport mari huana
in violation of 21 US C 8§ 963, and conspiracy to possess
mari huana with intent to distribute it in violation of 21 U S. C. 8§
846. To establish conspiracy the governnent nust prove beyond a
reasonabl e doubt (1) the existence of an agreenent between two or
nmore persons to violate the narcotics laws, (2) that each all eged
conspirator knew of the conspiracy and intended to joinit, and (3)
that each alleged conspirator did participate in the conspiracy.
United States v. Maseratti, 1 F.3d 330, 337 (5th Gr. 1993), cert.
denied, 114 S. C. 1096 (1994); United States v. Carter, 953 F.2d



1449, 1454 (5th Cir.), cert. denied, 112 S.C 2980 (1992). In
determ ni ng whet her the governnent proved a single conspiracy as
charged, we exam ne the following factors: 1) whether there was a
comon goal, 2) the nature of the scheme, and 3) whether the
participants in the various dealings overl apped. Jackson, 978 F. 2d
at 911. "We must affirmthe jury's finding that the governnent
proved a single conspiracy unless the evidence and all reasonable
i nferences, examned in the |ight nost favorable to the governnent,
woul d preclude reasonable jurors fromfinding a single conspiracy
beyond a reasonable doubt." United States v. DeVarona, 872 F.2d
114, 118 (5th Cr. 1989).

Here, the governnent produced evidence that the sisters used
common sources of supply, the sane nethod of inportation, sone of
the sane drivers, and a common stash house in Houston. Moreover,
Tito, the buyer in Houston, testified that he received | oads from
all three sisters: approximately forty loads from the Puigs,
thirty fromthe Castros, and twenty from De Los Santos. |In sum
the jury was presented with evidence fromwhich it could reasonably
infer that the defendants were involved in a single conspiracy
bet ween 1987 and 1991. Hence, the appellants failed to establish
a fatal variance between indictnent and proof.

B. Prej udi ce

Even if the appellants could establish that sone of the proof
at trial varied fromthe allegations in the indictnment, they nust
still prove that such a variance prejudiced their substantial
rights. In our cases addressing the prejudice to a defendant

resulting fromvariance between the allegations in the indictnent



and sone of the proof adduced at trial, our concern is that "the
i ndictnment notifies a defendant adequately to permt himto prepare
hi s def ense, and does not | eave the defendant vulnerable to a | ater
prosecution because of failure to define the offense wth
particularity.” United States v. Hernandez, 962 F.2d 1152, 1159
(5th Cr. 1992) (citing United States v. Lokey, 945 F.2d 825,
832-33 (5th Cr. 1991), and United States v. Richerson, 833 F.2d
1147, 1155 (5th Gr. 1987)).1n those cases where we have consi dered
an alleged variance between a single-conspiracy indictnment and
certain evidence arguably showing nultiple conspiracies, "this
concern focuses on the danger of transference of guilt, i.e., the
danger that despite denonstrating his lack of involvenent in the
conspiracy described in the indictnent, a defendant nay be
convi cted because of his association with, or conspiracy for other
unrel ated purposes wth, codefendants who were nenbers of the
charged conspiracy." Her nandez, 962 F.2d at 1159 (citations
omtted).

Thi s concern, however, may be elimnated when the trial court
gives the jury an instruction warning against the transference of
guilt. See United States v. Guerra-Marez, 928 F.2d 665 (5th Gr.)
(noting that a precautionary instruction regarding transference of
guilt "providfed] adequate safeguards for the rights of the
i ndi vi dual defendants"), cert. denied, 112 S. C. 322 (1991); cf.
Kotteakos v. United States, 66 S.C. 1239 (1946) (overturning
convictions where indictnent charged one conspiracy, proof
established nmultiple conspiracies, and judge failed to give

cautionary instruction). Such an instruction "forcefully rem nds
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the jury that it nust acquit the defendant if it concludes that he
was not a nenber of a conspiracy charged against him even if it
finds that he was a nenber of an uncharged conspiracy." Hernandez,
962 F.2d at 1159. In the case sub judice, the district court gave
the jury a conprehensive nultiple conspiracy instruction. The
court instructed the jury

"t hat proof of several separate conspiracies is not proof
of a single overall conspiracy charged in the indictnent,
unl ess one of the several conspiracies whichis provedis
a single conspiracy which the indictnment charges. Wat
you must do is determ ne whether the single conspiracy
charged in the indictnent exists between two or nore
conspirators. If you find that no such conspiracy
exi sted, then you nust acquit the defendant as to that
charge or charges. However, if you are satisfied that
such a conspiracy existed, you nust determ ne who were
the nmenbers of that conspiracy.

If you find that a particul ar defendant is a nenber
of another conspiracy, not the one charged in the
i ndi ctment, then you nust acquit the defendant. [|n other
words, to find a defendant guilty you nmust find that he
was a nenber of the conspiracy charged in the indictnent
and not sone separate conspiracy."”

The court's instruction safeguarded the appellants fromthe danger
t hat they coul d be convicted for the overarchi ng conspiracy al |l eged
in the indictnment solely by virtue of their participation in any
one of a nunber of nultiple conspiracies.

We find that there was no material and prejudicial variance
between the indictnent and the proof adduced at trial.
1. Money Laundering

Jose Puig, Abigail Puig, Araceli Castro, and Perla De Los
Sant os contend that the evidence was insufficient to support their
convi ctions for noney | aunderi ng under 18 UusS. C 8§
1956(a) (1) (A (i). In reviewng challenges to sufficiency of the

evidence, this Court views the evidence in the |ight nost favorable
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to the jury verdict and affirns if a rational trier of fact could
have found that the governnent proved all essential el enents of the
crinme beyond a reasonable doubt. See United States v. Ruiz, 987
F.2d 243, 259 (5th Gir.), cert. denied, 114 S. . 163 (1993). All
credibility determ nations and reasonable inferences are to be
resolved in favor of the jury's verdict. See id. To secure a
convi ction under section 1956(a) (1), the governnent nust prove that
the defendant 1) conducted or attenpted to conduct a financial
transaction, 2) which the defendant then knew i nvol ved t he proceeds
of unlawful activity, 3) with the intent to pronote or further
unl awful activity.* United States v. Ramrez, 954 F.2d 1035, 1039
(5th Gr.), cert. denied, 112 S.C. 3010 (1992).

A Jose Puig and Abigail Puig

The Pui gs' conviction on count seventeen (17) under section
1956(a) (1) arises out of a marihuana run nade to Florida in My of
1989.°% Valles testified that Jose and Abigail Puig requested that
she acconpany Abigail on atrip fromlLaredo to Florida. On May 22,
1989, Valles and Abigail Puig drove from Laredo to San Antoni o,

Texas, where they picked up a | oad of mari huana. From San Ant oni o,

4 Section 1956 provides, in relevant part:

"(a) (1) Whoever, knowi ng that the property involved in
a financial transaction represents the proceeds of sone
formof unlawful activity, conducts or attenpts to
conduct such a financial transaction which in fact
i nvol ves the proceeds of specified unlawful activitysQ
(A (i) with the intent to pronote the carrying on
of specified unlawful activity." 18 U S.C 8§
1956(a)(1).

5 Abi gail Puig does not chall enge her conviction on count
twelve (12) charging a Novenber 1988 violation of 18 U S.C. 8§
1956(a) (1) (B)(i).
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Val | es and Abigail Puig continued on to Ckeechobee, Florida. After
arriving in Florida, they rented a hotel room and contacted Jose
Puig. The next day, two buyers, Terry and Lettie WIlis, cane to
the hotel room and gave Abigail Puig $47,000 in exchange for the
mar i huana. After the exchange, Valles and Abigail Puig returned to
Laredo with the noney. Valles testified that the |l ast tine she saw
the noney it was still in the possession of Abigail Puig. There
was no evidence of what, if anything, happened to the noney
t hereafter.

The Puigs contend that, under these facts, they cannot be
convicted of a violation of section 1956(a)(1)(A)(i) because the
governnent failed to establish all of the requisite el enents of the
of f ense. Specifically, the Puigs argue that the governnent was
required to prove that they engaged in a financial transaction
i nvol ving the proceeds of an unlawful activity. And, although the
nmoney Abigail Puig received in exchange for the mari huana was the
proceeds of unlawful activity, her nere subsequent transportation
of those proceeds by car does not constitute a "financia
transaction” wthin the neaning of the statute. W agree.

Section 1956 defines "financial transaction" as "a transaction
which in any way or degree affects interstate or foreign commerce
(i) involving the novenent of funds by wire or other neans or (ii)
i nvol ving one or nore nonetary instrunents . . . ." 18 US C 8§
1956(c)(4) (A) (enphasis added). By definition, then, a "financi al
transaction" nust, at the very |east, be a "transaction," i.e., "a
purchase, sale, |oan, pledge, gift, transfer, delivery, or other

di sposition” or sone action involving a financial institution or
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its facilities.® 18 U.S.C. 8§ 1956(c)(3).

Although it is clear that the transportation of noney by car
is not a "purchase, sale, loan, pledge, or gift," whether such
transportation is a "transfer" or "delivery" is less clear.
However, the statute nmakes plain that for sonething (not involving
a financial institution or its facilities) to be a transaction, it
must be a "disposition." "Disposition” nost commobnly neans "a
pl aci ng el sewhere, a giving over to the care or possession of
another." WEBSTER S TH RD NEW | NTERNATI ONAL Di CTI ONARY, 654 (1961).

Considering the facts adduced at trial, we are persuaded that
there was no show ng of any action concerning the sal es proceeds
related to a financial institution, and, further, that the
governnent failed to denonstrate that Abigail Puig effected a
di sposition of the proceeds of the sale. | ndeed, there is no
evidence that Abigail Puig did anything with the noney after she
and Valles returned to Laredo. The only evidence offered in this
regard was the follow ng exchange between the prosecutor and

Val | es:

6 The full text of section 1956(c)(3) provides:

"(c) As used in this sectionsQ

* * %
(3) the term'transaction' includes a purchase, sale,
| oan, pledge, gift, transfer, delivery, or other
di sposition, and with respect to a financi al
institution includes a deposit, wthdrawal, transfer
bet ween accounts, exchange of currency, |oan, extension
of credit, purchase or sale of any stock, bond,
certificate of deposit, or other nonetary instrunent,
use of a safe deposit box, or any other paynent,
transfer, or delivery by, through, or to a financial
institution, by whatever neans effected . . . ." 18
U S C 8§ 1956(c)(3).
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"MR  MCCORM CK [the prosecutor]: After you got to
Laredo, what happened to the noney if you know?

MS. VALLES: She kept the noney. | don't know what
happened to it.

MR, MCCORM CK: The last tine you saw it, where was it?

MS. VALLES: It was hidden in the car, under the dash of
t he car.

MR, MCCORM CK: Did you take any of the noney?

MS. VALLES: No, sir.

MR, MCCORM CK: Who was the | ast person that had control

SQt hat you saw, that had control of that car when it had

the noney in it?

MS. VALLES: Ab[igail Puig]."
The only perm ssible inference fromthe governnent's proof is that
Abigail was in possession of the proceeds of unlawful activity.
Nowhere is there any evidence that Abigail effected a disposition
of those proceeds; i.e., that she "g[ave] over to the care or
possessi on of another" the noney she had received in exchange for
the mari huana. Wthout such proof, her nere transportation of the
proceeds of unlawful activity is not a transaction within the
statute. For this reason, the governnent failed to establish the
facts necessary to find that Abigail Puig engaged in a financia
transaction within the neaning of section 1956. As the only basis
for Jose Puig's conviction of this charge was that he aided and
abetted Abigail's asserted violation, his count seventeen (17)
section 1956 conviction is infirm for the same reason.
Accordingly, we reverse the Puigs' convictions under count
seventeen (17) for noney | aunderi ng.

Qur conclusion is consistent with that of the Sixth Grcuit in
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United States v. Sanmobur, 9 F.3d 531 (6th Cr. 1993). In a case
factual |y anal ogous to the i nstant case, the Sanmour court hel d that
"merely transporting [drug noney conceal ed i n aut onobi |l e] does not
nmeet the definition of 'financial transaction' for purposes of the
nmoney | aundering statute.” [|d. at 536.

Qur conclusion is also in accord with our reasoning in United
States v. Ramirez, 954 F.2d 1035 (5th Cr. 1992), in which we
concluded that the governnment's proof of the possession of drug
proceeds was insufficient to establish a financial transaction
under section 1956. In Ramrez, the defendant was convicted of
nmoney | aundering after DEA agents searched a house used by the drug
trafficking ring of which the defendant was a part and di scovered
a shoe box containing $132,980 in cash. W concluded that although
"the jury could infer that the noney found [in the house]
represented proceeds fromillegal activity," the evidence did not
"allowthe inference that Sanchez transferred, delivered, noved, or
ot herwi se disposed of the noney as required by statute.” 1d. at
1039- 40.

The governnent contends that "the delivery and transfer of
cash from[the WIllises] to Abigail in Florida, and her subsequent
movenent of these cash proceeds interstate, constitutes a financi al
transaction." However, because the noney did not becone proceeds
of unlawful activity until the sale of the mari huana was conpl et ed,
what the governnment describes as one transaction is actually two
separate actions: the first, the sale by the Puigs of the
mari huana to the Wllises and their paynent to Abigail Puig for

sane, is a transaction (and an unlawful one) but is not shown to
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have been one whi ch i nvol ved t he proceeds of unlawful activity; the
second, Abigail Puig's transportation of the noney fromFloridato
Laredo, involves the proceeds of unlawful activity but is not a
transacti on.

The governnent al so contends that because the facts of the
case sub judice resenble those of United States v. Gallo, 927 F. 2d
815, 822 (5th Cr. 1991), and United States v. Ham lton, 931 F. 2d
1046 (5th Gr. 1991), we nust followthe results of those cases and
affirmthe Puigs' conviction. In Gallo, the defendant (Gall o) was
convicted of violating section 1956 following his arrest while
transporting a box containing approxi mately $300,000 cash in his
car on an interstate highway. Evidence offered by the governnent
suggested that the defendant had accepted delivery of the cash from
Cruz, a suspected drug trafficker, and that Cruz had been given the
money i n exchange for twenty-five kilogranms of cocaine. Based on
these facts, we concluded that the defendant's "transportation of
the proceeds of drug trafficking affected interstate commerce, and
that there is sufficient evidence to sustain his noney |aundering
conviction." @Gllo, 927 F.2d at 823. The question whether the
evi dence was sufficient to establish the "transaction" requirenent
of the statute, however, was not addressed by the Gallo court.

In Ham I ton, the defendant was convicted of noney | aundering
for mailing approximately $18,000 in drug activity proceeds to
Perez, a drug dealer in California. On appeal we concluded,
W t hout discussion, that "the terns of the statute prohibit mailing
the proceeds of drug sales.” Ham lton, 931 F.2d at 1051.

Accordingly, we affirnmed the conviction.
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Al t hough the analysis of the transaction issue is mnimal in
Ham | t on and nonexistent in Gallo, unlike the case sub judice, both
Ham lton and Gallo clearly involve a "disposition” of the proceeds
of unlawful activity. In Gallo, proceeds of a drug sale were
delivered from Cruz to the defendant; in Hamlton, the defendant
attenpted to deliver the proceeds of drug activity to Perez. W
conclude that Gall o and Ham I ton are not controlling in the present
cont ext .

B. Perla De Los Santos

Perl a De Los Santos was convi cted under section 1956(a)(1) for
purchasi ng an autonobile with the proceeds of drug activity. She
appeals this conviction, claimng that the evidence was
insufficient to prove that the noney used to purchase the
aut onobil e was the proceeds of unlawful activity.

The evi dence showed that Perla De Los Santos participated in
the conspiracy alleged in the indictnment and that, in furtherance
of the conspiracy, she purchased a 1984 O dsnobile Cutlass Sierra
for $3,180 on August 29, 1988. On Novenber 28, 1988, the vehicle
was sei zed by the DEA when the driver attenpted to cross the border
wth a |oad of marihuana. Addi tionally, the governnent offered
evi dence that for the years 1986 t hrough 1990, Perla De Los Santos
and her husband, Enerico De Los Santos, filed only one incone tax
return, that for 1990, filed April 15, 1991, claimng only $959. 31
in incone.

Al t hough "proof of [a defendant's] |imted i ncone, by itself,
isinsufficient to support"™ a conviction under section 1956, United

States v. Munoz- Rono, 947 F.2d 170, 178 (5th Gr. 1991), vacated on
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ot her grounds, 113 S.C. 30 (1992), "[e]vidence of a differenti al
between legitimte incone and cash outflow is sufficient for a
nmoney- | aunderi ng convi ction, even when the defendant clains i ncone
fromadditional sources.” United States v. Webster, 960 F. 2d 1301,
1308 (5th Gr.), cert. denied, 113 S.C. 355 (1992) (citing United
States v. Jackson, 935 F.2d 832, 839-42 (7th Gr. 1991)).
Moreover, "the jury is entitled to consider such proof in
conbination with additional evidence, such as 'evidence of [a]
defendant's drug trafficking.'" Munoz- Rono, 947 F.2d at 178
(quoting United States v. Blackman, 897 F.2d 309, 317 (8th Cr.
1990)). Viewing the evidence in the light nost favorable to the
jury verdict, we will affirmPerla De Los Santos' conviction if a
rational trier of fact could have reasonably concl uded that the car
was purchased with drug proceeds. See Ruiz, supra, 987 F.2d at
259.

Here, the jury was presented with evidence from which they
could infer that Perla De Los Santos had mninmal |egitinmate i ncone
in the years (1986 through 1990) surroundi ng her 1988 purchase of
the vehicle for $3,180 cash. The governnent also presented
substantial evidence that De Los Santos was involved in a
continui ng, self-funded drug organization, the operation of which
began wel | before and continued after August 29, 1988. Considering
the "differential between legitimate incone and cash outflow' in
connection with the anple evidence that De Los Santos was engaged
as a principal inon-going, large scale drug trafficking activities
at and well before the tine of the cash purchase of the autonobile

for use in the conspiracy, we conclude that a rational trier of
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fact could reasonably infer that the funds used to purchased the
vehicle were the proceeds of unlawful activity. We therefore
affirm Perla De Los Santos' conviction under section 1956.

C Araceli Castro

Araceli Castro was convicted of noney | aundering for paynents
made to A oria Valles in June and August of 1988. At trial, Valles
testified that she was to be paid $3,000 to provide a driver to
Juan Castro and Araceli Castro for a drug run between Monterrey and
Laredo on June 21, 1988. After the run was conpl eted, Valles went
to the Castro residence, where she waited with Araceli Castro while
Juan Castro left to get her paynent. Shortly thereafter, Juan
Castro called the Castro residence fromthe Puig residence and put
Abigail Puig on the line to speak with Valles. Abigail Puig told
Val |l es that she did not have the entire, agreed-upon paynent, and
asked Valles if she woul d accept half of the noney at that tine and
the balance later. Vall es agreed to accept partial paynent.
Fifteen m nutes | ater, Juan Castro returned to the Castro residence
and, in the presence of Araceli Castro, gave Valles $1,500 cash
with the understanding that the noney cane from Abigail Puig.

I n August of 1988, when Val |l es requested that Abigail Puig pay
her the bal ance of the $3,000, Abigail Puig told Valles that she
and Araceli Castro had agreed to split the expenses for the June
21, 1988, drug run. After several requests for the rest of the
money, Valles was instructed by Araceli Castro to cone to the
Castro residence for paynent. When Valles arrived, however,
Araceli Castro was not hone, but her maid gave Valles $1, 000 cash.

Later in the sane nonth, Araceli Castro called Valles again and
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told her to cone to her house to pick up a paynent, and again the
Castros' nmid gave Valles $1,000 cash.

In her appeal, Araceli Castro argues nothing nore specific
than that the governnent did not offer evidence that "she did any
particular thing with proceeds fromdrug trafficking." G ving her
the benefit of the doubt, we construe her argunent on appeal to be
that the governnent failed to prove that the cash paynents nade to
Valles were the proceeds of unlawful activity. Thus, we nust
determ ne whet her there was enough evidence presented to the jury
to allowfor the inference that the source of the paynents nade to
Val l es was profits fromthe mari huana trade.

In addition to Valles' testinony regarding these paynents, the
gover nnment presented evidence that for the years 1986 t hrough 1990,
neither Abigail Puig nor the Castros filed incone tax returns.
Mor eover, the governnent presented substantial evidence of Aracel
Castro's and Abigail Puig's involvenent as principals in the on-
going, large scale conspiracy well before and after the paynents
made in June and August of 1988. Thus, as was the case with Perla
De Los Santos, a rational trier of fact could infer from Abigai
Puig's and Araceli Castro's involvenent in the conspiracy, coupled
wth the differential between legitimte incone and cash outfl ow,
that the cash paynents made to Valles for her provision of a driver
for the conspiracy were the proceeds of wunlawful activities.
Accordingly, we affirm Araceli Castro's conviction for nopney
| aunderi ng under section 1956.

Araceli Castro also conplains that the district court erred in

failing to initially define "financial transaction”™ in its

21



instructions to the jury regardi ng the noney | aundering count. 1In
the initial charge, the court gave the jury the statutory
definition of "transaction," stating that the term i ncl udes

"a purchase, sale, loan, pledge, gift, transfer, delivery

or other disposition and with respect to a financia

institution includes a deposit, wthdrawal, transfer

bet ween accounts, exchange of currency | oans, extension

of credit, purchase of sal e of stock, bonds, certificate

of deposit or other nonetary instrunent or any other

paynment, transfer or delivery by, through or to a

financial institution . "
The accuracy of this instruction is not challenged. Wile the jury
was deliberating, the governnment submtted a supplenenta
instruction defining "financial transaction" using the | anguage of
section 1956(c)(4)(A. Araceli Castro's counsel joined in the
obj ecti on nade by counsel for Jose Pui g, who argued that the giving
of the suppl enental instruction would confuse the jury's
del i berati ons and underm ne his chance for reversal on appeal. At
the request of defense counsel, the district court denied the
governnent's suppl enental instruction

Because Araceli Castro did not request the instruction, and
i ndeed prevented the court from curing any inadequacy in the
initial charge, she failed to preserve the issue for appeal. Her
objection to the instruction's inclusion bars her present
contention under the doctrine of invited error. United States v.
Bayt ank (Houston), Inc., 934 F.2d 599, 606-607 (5th Cr. 1991).
Qur review of this claim therefore, is |limted to plain error at
t he nost. Plain error is error so obvious and substantial that

failure to notice it would affect the fairness, integrity, or

public reputation of the judicial proceedings and would result in
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mani fest injustice. United States v. Carreon, 11 F.3d 1225, 1240
(5th CGr. 1994). Even without the charge's inclusion of the
specific | anguage of section 1956(c)(4)(A), we conclude that the
instructions, taken as a whole, were at least mninally adequate to
reflect the |aw In any event, in the present context the
requested instruction's absence did not so seriously inpair Aracel
Castro's ability to effectively present any defense as to anount to
plain error. Hence, no reversible error is shown.
I11. Sentencing |ssues

Jose Puig, Perla De Los Santos, and Araceli Castro appeal the
district court's finding of the quantity of mari huana attri butable
to each of themrespectively under the Sentencing Quidelines (the
Cui del i nes). Under section 2D1.1(a)(3) of the Cuidelines, the
offense level of a defendant convicted of a drug trafficking
offense is determned by the quantity of drugs involved. Thi s
quantity includes both drugs with which the defendant was directly
i nvol ved, and drugs that can be attributed to the defendant in a
conspiracy as part of his "relevant conduct” under section
1B1.3(a)(1) of the Cuidelines. The comentary to section
1B1. 3(a) (1) defines rel evant conduct for conspiratorial activity as
the "conduct of others in furtherance of the execution of the
jointly-undertaken crim nal activity that was reasonabl y
foreseeable by the defendant.” U S S.G § 1Bl1.3(a)(1l), conment.
(n.1) (Nov. 1991).7

! The version of the Guidelines in effect from Novenber 1
1991, through October 31, 1992, applies to the appellants because
they were sentenced on June 22, 1992. United States v. Goss,
979 F.2d 1048, 1050-51 (5th Cr. 1992) (citing 18 U S.C. s
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For a particul ar def endant, however, "reasonabl e
foreseeability does not follow automatically from proof that [the
def endant] was a nenber of the conspiracy.” United States v. Punm,
937 F.2d 151, 160 (5th Gr. 1991), cert. denied, 112 S.C. 1165
(1992). "The reasonable foreseeability required [under the
GQuidelines] requires a finding separate from a finding that the
defendant was a conspirator."” ld. (citing United States v.
Warters, 885 F.2d 1266, 1273 (5th Cr. 1989)). Thus, for a
sentencing court to attribute to a defendant a certain quantity of
drugs, the court nust nmake two separate findings: (1) the quantity
of drugs in the entire conspiracy, and (2) the anmount which each
def endant knew or shoul d have known was i nvol ved i n t he conspiracy.
ld. at 159-60.

The sentencing court may nmake an approxi mati on of the anount
of marihuana reasonably foreseeable to each defendant, and an
i ndividual dealing in large quantities of controll ed substances is
presunmed to recognize that the drug organization with which he
deal s extends beyond his "universe of involvenent." United States
v. Thomas, 963 F.2d 63, 65 (5th Cr. 1992). Wen calculating the
anount foreseeable to a defendant, a court nmay consider the
defendant's relationship with co-conspirators and his role in the

conspiracy. United States v. Devine, 934 F. 2d 1325, 1338 (5th Cr

3553(a)(4)). In the 1991 Cuidelines, the above-quoted | anguage

was in the commentary to section 1B1.3(a)(1). In the 1992
anendnents to the Guidelines, this | anguage was incorporated into
the body of section 1B1.3, which nowreads in relevant part: "in

the case of a jointly undertaken crimnal activity [the defendant
may be held accountable for], all reasonably foreseeable acts and
om ssions of others in furtherance of the jointly undertaken
crimnal activity." US S G § 1B1.3(a)(1)(B) (Nov. 1993).
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1991), cert. denied, 112 S.C. 954 (1992). In arriving at this
estimate the <court may consider any information that has

sufficient indicia of reliability to support its probable

accur acy. Thomas, 963 F.2d at 64-65 (citations omtted).

W will uphold the factual findings nade by a district court
in its determnation of a defendant's relevant conduct for
sentencing purposes unless that figure is clearly erroneous.
United States v. Maseratti, 1 F.3d 330, 340 (5th GCr. 1993);
United States v. Buckhalter, 986 F.2d 875, 879 (5th Cr.), cert.
denied, 114 S.Ct. 203 (1993). A factual finding is not clearly
erroneous if it is plausible in light of the record read as a
whol e. United States v. Sanders, 942 F.2d 894, 897 (5th Grr.
1991).

A Araceli Castro

Araceli Castro was sentenced to a termof inprisonnent of 292
mont hs. Finding that she participated in an offense involving at
| east 3,000 kil ogranms but | ess than 10,000 kil ograns of mari huana,
the court cal cul ated her base offense | evel at 34. Araceli appeals
her sentence on two grounds. First, she contends that the trial
court erred by accepting the assertions set forth in the PSR
regarding the quantity of marihuana attributable to her. Thi s
argunent, however, is not supported by the facts.

In the PSR for Araceli Castro, the probation departnent
concluded, inter alia, that a mninmm of 4,046 kilograns of
mar i huana was attri butable to (and reasonably foreseeabl e by) her.
Prior to sentencing, she filed objections to the PSR, contendi ng

that the amount attributed to her was based on wunreliable
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t esti nony. The district court overruled these objections and

adopted the factual statenents contained in the PSR At the
sentencing hearing, in response to an objection by Castro's
counsel, the court stated explicitly that it had not nerely
accepted the assertions of the probation officer; the court

explained that it based its decision to overrul e the objections and
adopt the PSR on "the testinony [the court] heard fromthe w tness
stand." Hence, Castro's contention that the district court relied
solely on the assertions of the probation departnent is wthout
merit.

Next, Castro argues that the district court erred by failing
to make a specific finding regarding the anount of nmarihuana
foreseeable to her. On review of a sentence inposed pursuant to
section 1B1. 3 of the Guidelines, we require the sentencing court to
make an express finding that the conspiratorial activity at issue
was reasonably foreseeable. Puma, 937 F.2d at 160; Warters, 885
F.2d at 1271-73. Moreover, Rule 32 of the Federal Rules of
Crimnal Procedure "requires the court either to nmake specific
findings as to all contested facts contained in the PSR that the
court finds relevant in sentencing, or determne that those facts
W ll not be considered in sentencing." United States v. Hooten
942 F.2d 878, 881 (5th Cir. 1991); FED.R CRM P. 32(c)(3)(D). Rule
32 does not, however, "require a catechismc regurgitation of each
fact determ ned and each fact rejected,” United States v. Sherbak,
950 F.2d 1095, 1099 (5th Gr. 1992); "instead, we have allowed the
district court to make inplicit findings by adopting the PSR This

adoption will operate to satisfy the nandates of Rule 32 when the
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findings in the PSR are so clear that the reviewing court is not
left to 'second-guess' the basis for the sentencing decision.”
Carreon, 11 F.3d at 1230-31.

In Araceli Castro's case, the district court expressly adopted
the facts set forth in the PSR Additionally, after Castro's
counsel questioned the factual basis for the PSR s cal cul ati on of
the amount of marihuana attributable to her, the court expl ai ned
that its decision to adopt the PSR s determ nati on was based on the
court's assessnent of the testinony presented by the governnent.
In so doing, the court resolved the sole factual issue fromthe PSR

whi ch was contested by Castro, satisfying the requirenents of Rule

32.

B. Perla De Los Santos

Perla De Los Santos was sentenced to a total of 240 nonths'
i npri sonnment . Finding that she participated in an offense

i nvol ving at | east 3,000 kil ogranms but |ess than 10,000 kil ograns
of marihuana, the district court set her base offense | evel at 34,
wth a 4-point upward adjustnent for being an organi zer/|l eader in
a crimnal activity involving 5 or nore participants. She appeals
both the determ nati on of her base offense | evel and the adj ust nent
for her role in the offense.

The PSR for Perla De Los Santos concluded that a m ni num of
4,046 kilograns of marihuana was attributable to her. De Los
Santos objected to this determ nation, contending that the trial
testinony supported a finding that only 400-700 kil ograns of
mar i huana should be attributed to her. Qher than sinply nmaking

this assertion, however, she presented nothing to rebut the PSR s
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fi ndi ngs.

Al t hough a district court nust resol ve di sputed i ssues of fact
if it intends to use those facts as a basis for sentencing, see
FED. R CRRM P. 32(c)(3)(D), the court can adopt facts contained in a
PSR without inquiry, if those facts had an adequate evidentiary
basi s and t he def endant does not present rebuttal evidence. United
States v. Rodriguez, 897 F.2d 1324, 1328 (5th Cr.), cert. denied,
111 S. Ct. 158 (1990). Furthernore, the defendant has the burden of
show ng that information that the district court relied on in
sentencing is materially untrue. Id.

Here, the district court adopted the PSR, which nmade the
explicit finding De Los Santos coul d reasonably foresee the entire
anount of marihuana trafficked by the conspiracy. The court
underscored this finding, stating that all five of the defendants
coul d have reasonably foreseen the actions of the nenbers of the
conspiracy done in furtherance of it. This conclusion is
adequately supported by the record and is reasonable given the
nature of the conspiracy, which was a fam |y organi zation, run by
Perla De Los Santos and her sisters, each of whom had an intimate
under st andi ng of the operation.

Perla De Los Santos next contends that the district court
erred in its conclusion that she was an organi zer or | eader of the
conspiracy. As best we can understand, her contention that she is
less culpable is based on her acquittal on the charge of
participating in a continuing crimnal enterprise.

I n determ ni ng whet her a particul ar defendant is an organi zer

or | eader, a court should consider such factors as
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"t he exercise of decision making authority, the nature of
participation in the conmssion of the offense, the
recruitment of acconplices, the clained right to alarger
share of the fruits of the crine, the degree of
participation in planning or organizing the offense, the
nature and scope of the illegal activity, and the degree

of control and authority exercised over others."”

US S G 8 3BlL.1, comment. (n.3) (Nov. 1991).

Additionally, the commentary to section 3B1.1 notes that there can
"be nore than one person who qualifies as a | eader or organi zer of
a crimnal association or conspiracy." I1d. W review a district
court's finding that a defendant was an organi zer or | eader under
the clearly erroneous standard. United States v. Watson, 988 F. 2d
544, 550 (5th Cr. 1993), cert. denied, 114 S. C. 698 (1994)
Moreover, the district court need only determ ne factual findings
at sentenci ng by a preponderance of the evidence. United States v.
Angul o, 927 F.2d 202, 204 (5th Cr. 1991).

Here, there is anple evidentiary support for the finding that
Perl a De Los Sant os was an organi zer of the conspiracy. Along with
her two sisters, Perla De Los Santos was a foundi ng nenber of this
conspiracy. After Alejandro Acosta was arrested, Perla De Los
Santos and her sisters took over his position as overseer of
distribution. Additionally, there is evidence in the record that
Perla De Los Santos recruited participants, including Valles, into
t he conspiracy; that she directed the actions of drivers and ot her
participants; and that she accepted sone of the paynents for
mar i huana transactions. Thus, the district court's finding that
Perla De Los Santos was an organizer or |eader is adequately

support ed. See United States v. Peters, 978 F.2d 166, 170 (5th
Cr. 1992); United States v. Liu, 960 F.2d 449, 456 (5th Cr.),
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cert. denied, 113 S.Ct. 418 (1992).

C. Jose Puig

Jose Puig was sentenced to a total of 285 nonths
i nprisonnment. The district court set his base offense | evel at 34,
the l evel specified in section 2D1.1(a)(3) for participation in an
of fense involving at |east 3,000 kilogranms but |ess than 10,000
kil ograns of mari huana. Jose Pui g appeal s his sentence, contending
that the district court erred by attributing to himthe entire
anount of marihuana trafficked by the conspiracy. He argues that
because he was incarcerated for a substantial portion of the life
of the conspiracy, he should be held accountable for I ess than the
4,086 kilogranms attributed to himby the district court. Jose Puig
also argues that the district court failed to make specific
findings as to whether the conduct of his co-conspirators was
reasonably foreseeable to him

When t he conspiracy was fornmed, in Decenber of 1987, Jose Puig
was incarcerated; when the conspiracy ended, in August of 1991
Puig was also incarcerated. He was released from custody on
Cctober 14, 1988, arrested again on June 15, 1990, and renai ned
i ncarcerat ed t hroughout the renmai nder of the conspiracy. After his
rel ease in Cctober of 1988, Jose and Abigail Puig married and Jose
becane an integral part of the operation of the conspiracy. Jose
and Abigail Puig extended the distribution area of the conspiracy,
i nporting mari huana from Mexico into Georgia and Florida. Jose
Puig's direct and overt involvenent in the conspiracy |asted until
June 15, 1990, when he was arrested in Houston while naking a

delivery of 55 pounds of mari huana. At sentencing, the governnent
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conceded that this delivery was part of the instant conspiracy.

Jose Puig's PSR concl uded that the entire anount of mari huana
i nvol ved in the conspiracysqQi.e., a mninmumof 4,086 kil ogranssQwas
attributable to him Jose Puig filed objections to the PSR, which
included, inter alia, an objectionto attributing to hi many anount
of mari huana i nvol ved in the conspiracy before he was rel eased from
prison. At the sentencing hearing, Jose Puig's counsel again
asserted the objection that Puig could not reasonably foresee
mar i huana trafficked before he joined the conspiracy. |In response,
the district court stated that "the greater portion of this
conspiracy and conspiratorial conduct occurred after [Jose Puig]
was released [fromjail on Cctober 14, 1988]." Later, the court
st at ed:

"based on the evidence as |'ve heard it, the majority of

the marijuana, if thatsQif that is the way | need to

address it. |'"'m not sure that there was significant

testinony of |oads of marijuana before 1988 that woul d

concern ne in sentencing himfair and equitably because

the majority of the people who testified in this case as

to specific |oads that they haul ed occurred in 1988 up

t hrough 1990 or there abouts . . . ."
The plain neaning of "majority" and "greater portion"” is "a nunber
greater than one half of a total." WEBSTER S TH RD NEW | NTERNATI ONAL
Dicrtionary, 1363 (1961). As the sentencing court found that the
instant conspiracy involved approximately 4,000 kilograns of
mari huana, it is inpossible for this Court to determ ne whether the
sentencing court found anything nore than that the quantity of
mar i huana foreseeabl e to Jose Puig was "a nunber greater than 2,000

kil ograns." Because the Quideline range at which Jose Puig was

sentenced is triggered by a rel evant conduct determ nation of 3,000
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kil ograns, we nust remand to allow the district court to clarify
its finding of the anmount of mari huana attributable to Jose Puig.
Clearly, any anmount of mari huana which was trafficked before
Cctober of 1988 cannot be attributed to Jose Puig because
"‘relevant conduct' as defined in section 1Bl1.3(a)(1)(B) is
prospective only, and consequently cannot include conduct occurring
before a defendant joins a conspiracy.”" Carreon, 11 F.3d at 1235-
36. However, Jose Puig also contends that the marihuana
trafficking activities of his co-conspirators which occurred after
his June 15, 1990, arrest should not be attributed to himeither.
If we interpret Jose Puig's contention to be that by virtue of
his 1990 arrest and incarceration he term nated his involvenent in
the conspiracy, his argunent fails. Odinarily, a defendant is
presunmed to continue involvenent in a conspiracy unless that
def endant nmakes a "' substantial' affirmative show ng of w thdrawal,
abandonnent, or defeat of the conspiratorial purpose.” United
States v. Branch, 850 F.2d 1080, 1082 (5th Cr. 1988) (citation
omtted), cert. denied, 109 S.Ct. 816 (1989). Indeed, "[a] nenber
of a conspiracy continues to be responsible for acts commtted by
coconspirators even after the former's arrest unless he has
W thdrawn fromthe conspiracy.” United States v. Killian, 639 F. 2d
206, 209 (5th Cr.) (citations omtted), cert. denied, 101 S. C
3014 (1981). To withdraw froma conspiracy, a defendant bears the
burden of denonstrating that he has commtted "[a]ffirmative acts
inconsistent with the object of the conspiracy [that are]
comunicated in a manner reasonably <calculated to reach

conspirators.” United States v. U S Gypsum Co., 98 S. Ct. 2864,
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2887 (1978); Killian, 639 F.2d at 209. Because a defendant's
incarcerationis not an affirmative act on the part of a defendant,
it cannot, by itself, constitute w thdrawal or abandonnent. See
Branch, 850 F.2d at 1083; Killian, 639 F.2d at 209.

Al t hough Jose Puig has failed to denonstrate that he w t hdrew
fromthe instant conspiracy, his incarceration may still have had
sone effect on the foreseeability of the acts of his co-
conspirators occurring after his June 15, 1990, arrest. The
reasonable foreseeability required of section 2Dl1.4 requires a
finding separate froma finding that the defendant was part of the
conspiracy. United States v Puma, 937 F.2d 151, 160 (5th Gr.
1991); see also U.S.S.G 8§ 1B1.3, coment. (n. 1)(Nov. 1993) ("the
focus is on the specific acts and om ssions for which the defendant
is to be held accountable in determ ning the applicabl e guideline
range, rather than on whether the defendant is crimnally liable
for an offense as a principal, acconplice, or conspirator").
Hence, upon remand, the district court shoul d consider specifically
whet her (and, if so, to what extent) Jose Puig's incarceration
limted the foreseeability to him of any of the marihuana
transactions that took place after his June 15, 1990, arrest. The
court should consider this foreseeability in light of the nature of
the conspiracy, the nature of Jose Puig's involvenent in the
organi zation prior to his arrest, and the relationship or nexus
bet ween the conspiracy's transactions occurring before his arrest
of which he is charged with know edge and those which took pl ace
after his arrest. The tenporal proximty of the arrest to the

term nation of the conspiracy may al so be i nportant; the | onger the
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ti me between i ncarceration and term nation, the nore attenuated t he
connection between the defendant and the conspiracy.

Thus the district court on remand will need to expressly find
the rel evant anount of mari huana involved in the conspiracy after
Cct ober 1988 and the portion thereof reasonably foreseeable to Jose
Puig taking into account his June 1990 arrest.
| V. Enhancement For Prior Conviction

Jose Puig, Abigail Puig, and Juan Castro contend that the
district court erroneously enhanced their sentences for violation
of 21 U S . C. 8§ 841 (possession of nore than 1,000 kil ogranms of
mari huana with the intent to distribute) and 21 U S C § 960
(inmportation of nore than 1,000 kilograns of marihuana). The
appellants claimthat the court erred in concluding that they were
subject to a mandatory m ni num sentence of 20 years for commtting
a violation of the substantive provisions of sections 841 and 960,
i nvol ving 1,000 kil ogranms or nore of mari huana, after one or nore
prior felony drug convictions had becone final. Specifically, the
appel l ants contend that the court was in error because the prior
convictions relied upon for enhancenent by the district court were
not final at the tine the appellants conmtted the substantive
of f enses. 8

Wth regard to Juan Castro and Abigail Puig, their argunent
fails because the district court did not rely on the statutory

enhancenent provisions in fixing their sentences; rather, the court

8 All three also contend that the governnent failed to tinely
file a notice to enhance their sentences for prior convictions.
However, because we find that the district court did not
statutorily enhance the sentences, we need not reach this issue.
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sentenced the appell ants according to the range established by the
Qui del i nes. Juan Castro's offense level was set at 38, with a
crimnal history of |, resulting in a Guideline range of 235-293
nonths. The district court sentenced Castro to a 285-nonth term of
i ncarceration. Abigail Puig's offense level was 38, wth a
crimnal history of Il, resulting in a Guideline range of 262-327
nmonths. The district court sentenced her to a 292-nonth term of
i ncarceration. The sentences inposed on both Juan Castro and
Abigail Puig were well wthin the Quideline range, and were
aut hori zed by the "unenhanced" penalty provisions of sections 841
and 960, which provide for a termof inprisonnment of anywhere from
10 years to life. See 21 U.S.C. 8§ 841(b)(1)(A); 21 US.C 8§
960(b) (1) (G . Hence, the district court did not use the statutory
enhancenent provisions to establish the sentences inposed on Juan
Castro and Abigail Puig.?®

The district court also sentenced Jose Puig to a term of
i nprisonnment that was within the Quideline range. Jose Puig's
of fense |l evel was 37, with a crimnal history of IV, resulting in
a Quideline range of 292-365 nonths. As with Juan Castro and
Abigail Puig, the district court sentenced Jose Puig to a term of

i nprisonment within the QGuideline range: 292 nont hs. However,

o Abi gail Puig also contends that enhancenent of her sentence
based on the state conviction violates the Fifth Arendnent

proscri ption agai nst doubl e jeopardy. Because we find that the
district court did not enhance her sentence, we need not address
this argunent. W reject her inplied contention (assum ng,
arguendo only, that it has been adequately rai sed and preserved)
t hat doubl e jeopardy prevents conduct for which she was convicted
under state |law from being part of her continuing crimnal
enterprise offense under 21 U. S.C. § 848(c). See, e.g., United
States v. Harrison, 918 F.2d 469, 474 (5th Cr. 1990).
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because Jose Puig's offense |evel nmay be reduced on remand, we
di scuss briefly his argunent regardi ng enhancenent. W note that,
upon remand, the district court could conceivably calculate for
Jose Puig a base offense level as |low as 32, that applicable to
conduct involving at |east 1,000 kilograns but |ess than 3,000
kil ograns of marihuana. Adding 3 offense levels for the
uncontested finding that Puig was a supervisor or manager w thin
the conspiracy would produce a total offense |evel as | ow as 35,
resulting in a Guideline range of 235-293 nonths. G ven the five-
mont h di sparity between the bottomof this possible Guideline range
and the twenty-year mandatory m ni num sentence for violating the
subst anti ve provi sions of sections 841 and 960 after a prior fel ony
drug conviction, we provide the follow ng discussion for the
benefit of the sentencing court.

The only conviction avail able to enhance Jose Puig's sentence
is his July 16, 1990, conviction for possession of marihuana.® As
set forth above, on June 15, 1990, Jose Puig was arrested when
Texas police discovered fifty-five pounds of mari huana conceal ed in

the car he was driving, and on July 16 he pleaded guilty in state

10 The only convictions the court may rely upon for enhancenent
are those enunerated in the governnent's "Information of Prior
Conviction," filed pursuant to 21 U S.C. 8 851. Section 851
provides in relevant part:

"No person who stands convicted of an offense .
shal | be sentenced to increased puni shnent by reason of
one or nore prior convictions, unless before trial

the United States attorney files an information with
the court (and serves a copy of such information on the
person or counsel for the person) stating in witing
the previous convictions to be relied upon.” 21 U S C
8§ 851(a)(1).
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court to the charge of possession of nore than five but |ess than
fifty pounds of marihuana, a second degree felony, and was
sentenced to fifteen years' inprisonnent. Jose Puig was
incarcerated at all tinmes fromJune 15, 1990, until his conviction
in the case sub judice.

For a sentencing court to enhance a defendant's sent ence under
section 841, the defendant nust "commt [] such a violation"
(i nvol ving the possessi on of nore than 1, 000 kil ograns of mari huana
wth the intent to distribute it) "after a prior conviction for a
fel ony drug offense has becone final." 21 US C § 841(b)(1)(A
(enphasi s added).!* Simlarly, section 960 requires enhancenent for
one who "commits such a violation" (involving the inportation of
more than 1,000 kil ogranms of mari huana) "after one or nore prior
[fel ony drug] convictions . . . have becone final." 21 US C 8§

960(b) (1) (G .* A conviction becones final when it is no |onger

1 The enhancenent provision of section 841 provides that, when
a person is convicted of knowingly or intentionally possessing
wth the intent to distribute 1,000 kil ograns or nore of
mar i huana,

"such person shall be sentenced to a term of

i nprisonment which may not be | ess than 10 years or

more than life . . . . If any person conmts such a

violation after a prior conviction for a felony drug

of fense has becone final, such person shall be

sentenced to a term of inprisonnent which may not be

| ess than 20 years and not nore than |ife inprisonnment
" 21 U.S.C. 8 841(b)(1)(A).

12 The enhancenent provision of section 960 is simlar to that
of section 841. Section 960(b)(1) provides that when a person is
convicted of knowngly or intentionally inporting 1,000 kil ograns
or nore of mari huana

"the person commtting such violation shall be
sentenced to a termof inprisonnent of not |ess than 10
years and not nore than life . . . . |If any person
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subject to examnation on direct appeal. See United States v.
Moral es, 854 F.2d 65 (5th Gr. 1988).

Jose Pui g contends that because he was incarcerated fromthe
time of his June 15, 1990, arrest onward, and was thus unable to
commt an offense after his July 16, 1990, Texas conviction becane
final, this state conviction nmay not be used to enhance his
sentence. The governnent argues that because Puig was part of a
conspiracy which continued after his July 16, 1990, Texas
conviction becane final, and because he failed to affirmatively
w thdraw from the conspiracy, Jose Puig continued to violate the
provi sions of sections 841 and 960 while incarcerated pursuant to
his July 16, 1990, conviction. While we need not specifically
decide this issue, we note that the purpose of the recidivist
provi sions of these statutes is the deterrence of future crimnal
conduct and that it seens doubtful any deterrent purpose would be
served by enhancing Jose Puig's sentence w thout evidence that he
engaged in sonme conduct in furtherance of the conspiracy while

incarcerated after his state conviction becane final.®® Cf. United

commts such a violation after one or nore prior
convictions for an offense puni shable under this
subsection, or for a felony under any other provision
of this subchapter or subchapter | of this chapter or
other law of a State, the United States, or a foreign
country relating to narcotic drugs, marihuana, or
depressant or stinulant substances, have becone final,
such person shall be sentenced to a term of

i nprisonment of not |ess than 20 years and not nore
than life inprisonnment . . . ." 21 U S.C 960(b)(1).

13 At the sentencing hearing, the governnent did not tender any
evi dence of Puig's post-incarceration conduct, although it
asserted that:

"We have evidence we're prepared to go forward with to
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States v. Rosenthal, 793 F.2d 1214, 1244 (11th G r. 1986) (holding
t hat defendant's incarceration did not constitute w thdrawal when
evi dence showed that he was actively engaged in drug trafficking
operation while in prison), cert. denied, 107 S.C. 1377 (1987).
V. Enmpl oynent of a Mnor to Assist in Drug Trafficking

Juan Castro appeals his <conviction wunder 21 US. C 8§
861(a) (1), which nmakes it an offense for any person who is "at
| east eighteen years of age to knowingly and intentionally .
enploy . . . a person under eighteen years of age to violate any
provision of" the Controlled Substances Act. Juan Castro was
convicted for hiring Irma Gonzal ez to transport and i nport into the
United States sixty-six pounds of mari huana. Juan Castro contends
that the governnent failed to prove (1) that he was over eighteen
years of age, and (2) that Irma Gonzal ez was under ei ghteen years
of age.

Viewing the evidence in the |light nost favorable to the
verdict, Castro's contention is wthout nerit. Gonzal ez was
arrested while transporting a load of marihuana for Castro in
Novenber of 1988. The governnent introduced, w thout objection,

the testinony of Border Patrol Agent Mario Rebolledo and the

the effect that after [he] . . . pled guilty to [the]
state offense and was transferred to the Texas
Departnent of Corrections that Jose Antoni o Puig-
Infante continued actively in the conspiracy and did a
nunber of acts which indicated that he had not

W thdrawn fromthe conspiracy even after his arrest.”

Al t hough on remand the governnent will have an opportunity to
substanti ate these unsworn assertions of its counsel, wthout
sone substantiation they should not be considered by the district
court in nmaking its factual findings. See United States v.

Al faro, 919 F.2d 962, 966 (5th Cr. 1990).

39



testinony of O ficer Al berto Juarez of the Wbb County Sheriff's
Departnent that Gonzal ez was seventeen years old at the tine of her
arrest. Moreover, Valles testified that she thought Gonzal ez was
sixteen years old at the tinme she was driving for Juan Castro.
Wth regard to Juan Castro's age, the governnent introduced into
evidence an Internal Revenue Service form which listed Juan
Castro's birthdate as Septenber 14, 1955. G ven this undi sputed
evidence, arational jury could have easily concluded that |rnma was
under, and Juan Castro over, eighteen years of age.
VI. Inportation of Marihuana

Juan Castro also challenges his conviction for aiding and
abetting the inportation of 99.8 kilograns of marihuana under 21
US C 8§ 841(a)(l1) and 18 U.S.C. § 2. To prove an inportation
of fense, "the governnment need only prove that the defendant
knowi ngly played a role in transporting contraband froma foreign
country intothe United States.” United States v. G bson, 963 F. 2d
708, 710 (5th Cr. 1992) (multiple citations omtted). To
establish that Juan Castro aided and abetted the inportation, the
gover nnent nust showthat he ""willfully associated hinself in sone
way with the crimnal venture and willfully participated in it as
he would i n sonething he wi shed to bring about."" United States v.
Stanl ey, 765 F.2d 1224, 1242 (5th Cr. 1985) (quoting United States
v. Phillips, 664 F.2d 971, 1010 (5th Cr. 1981)).

Juan Castro's conviction arises out of the Decenber 10, 1988,
seizure of a marihuana load inported into the United States by
Bruce Coggins, a driver for the organization and a confidentia

informant for the DEA. Coggins testified that while neeting with
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Juan Castro at a restaurant in Celo De Flores, Mexico, Juan Castro
instructed him that the |load was not ready but that he should
return at a later date to pick up the mari huana. A few days |ater,
on Decenber 9, 1988, Coggins returned to the restaurant in G elo De
Flores. Wen he arrived, he was net by several persons who took
him to another |ocation and |oaded ninety-nine Kkilogranms of
mari huana in the trunk of his car. He drove the | oad of marihuana
across the border and parked it at an apartnent conplex in Laredo,
where it was seized by |law enforcenent authorities. After he
dropped off the car, Coggins called Alfredo Castro, Juan Castro's
nephew, who t hen acconpani ed Coggi ns back to the apartnent conpl ex
to pick up the car. Wen Alfredo | earned that the car was m ssi ng,
he called Juan Castro and Araceli Castro and told them what had
happened.

From this evidence, Juan Castro's substantial connection to
the load inported by Coggins could properly be inferred. A
rational jury could easily have found that Juan Castro "willfully
associ ated hinself in sonme way with the [Coggins' inportation of
mari huana] and wllfully participated in it as he would in
sonething he wi shed to bring about." Hence, the evidence was
sufficient to support Juan Castro's conviction for aiding and
abetting the inportation of 99.8 kil ograns of mari huana.
VII. Explanatory Parentheticals in Transcripts

Perla De Los Santos, Juan Castro, Jose Puig, and Abigail Puig
conplain that the district court commtted reversible error by
allowing into evidence transcripts wth parentheticals containing

the transcriber's interpretation of certain "code words." The
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governnment contends that the transcripts provided to the jury were
redacted to elimnate the explanatory parentheticals pursuant to
the instructions of the district court at trial.

At trial, the governnent offered into evidence recordi ngs of
the original telephone conversations between Valles and various
menbers of the conspiracy. At the pretrial conference, counsel for
Abigail Puig and Araceli Castro objected to adm ssion of the
transcripts on the grounds that "the agent's analysis is contained
in the transcript” and that the transcriber had, throughout the
docunents, defined several code words by placing the word
“mari huana" within parentheses. The district court responded that
the transcripts were not evidence and were only to be used to
assist the jury inits analysis of the tape recordings. The court
al so noted that the defense had the right to "proffer what you
believe to be a different neaning for the particular [']code
word['] if you think it has a different neaning."

During the portion of the testinony of Valles when the
governnent offered the tape recordings into evidence, counsel for
Araceli Castro repeated her pretrial objection and argued that the
interpreter of the tapes should be subject to cross-exanm nation.
Overruling her objection, the court explained that the defense
could question Valles about the translation in the transcript.
After further discussion, defense counsel nade clear that the only
objection to the transcripts was the inclusion of the explanatory
term"mari huana." Sustaining this objection, the court ordered the
governnent to elimnate fromthe transcripts to be provided to the

jury the parentheticals containing the word "marihuana." The
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record reflects that the governnment iin fact renoved the
parentheticals fromthe copies of the transcripts submtted to the
jury, and nothing presented by the appellants in this appeal
i ndi cates otherwi se. Hence, the appellants have no factual basis
for their appeal in this respect.!
VIIl. Neutral Judge

Finally, Araceli Castro conplains that the district judge
exceeded his role as a neutral magistrate during the direct
exam nation of Bruce Coggins. After Coggins was asked to identify
a phot ograph of the bundl es of marihuana that were in the trunk of
his car, the transcript reflects the foll ow ng exchange:

"Q Does that show them after they have been unl oaded,
sir?

A Yes, sir.

Q And does that accurately represent what they | ooked
li ke after they were unl oaded?

THE COURT: Yes, sir, it does.
MR. HARRI S (prosecutor): |If your Honor pleases, at this
time | would offer into evidence Governnent's Exhibit 5
and Governnent's Exhibit 211-A
THE COURT: Any objection?
MR. MARTI NEZ (counsel for Abigail Puig): No objection.”
Both the wording and the <context of the response to the

governnent's question suggests that Coggins, and not the court,

answered the question, and that the attribution to the court was a

14 Mor eover, even assum ng arguendo that not all of the

obj ecti onabl e parentheticals were renoved, given the overal
state of the evidence and the fact that Valles was avail able for
cross-exam nation on the subject, any error arising out of any
failure to renove all the parentheticals was harmess in this
case.
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transcript error. This interpretation is reinforced by the fact
that no objection was nade by defense counsel. This probability
notw t hst andi ng, because no objection was nade, we review the
matter for plain error.

Plain error occurs when the error is so obvious and
substantial that failure to notice and correct it would affect the
fairness, integrity, or public reputation of judicial proceedings
and would result in manifest injustice. Carreon, 11 F.3d at 1240.
Here, no such error has been denonstrated. Even if the statenent
at issue was not the result of a transcript error, the question
asked by the governnent was asked for the purpose of l|aying the
evidentiary predicate for the adm ssion of the photograph of the
mar i huana and was actually repetitive of the prior question. Thus,
any effect on the defendant's case was negligible. Additionally,
any prejudicial effect of the statenment was mtigated by the
court's instructions, which stated explicitly that the judge's
statenments were not evidence. United States v. Gonzal ez, 700 F. 2d
196, 198 (5th Cir. 1983).

Concl usi on

We affirm the convictions and sentences of Araceli Castro,
Perla De Los Santos, and Juan Castro. As to Abigail Puig, we
reverse her conviction as to count seventeen (17), and affirm her
conviction on all other counts; because of our reversal as to count
17, her sentences on all counts are vacated and the cause as to her
is remanded for resentencing on all the remaining counts of
conviction. As to Jose Puig, we reverse his conviction as to count

seventeen (17), and affirmhis conviction on all other counts; his
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sentences on all counts are vacated and the cause as to himis
remanded for resentencing consistent herewith on the renaining
counts of conviction.

As to Araceli Castro, Perla De Los Santos, and Juan Castro:
AFFI RVED.

As to Abigail Puig: AFFIRVED in part; REVERSED in part;
REMANDED f or resent enci ng.

As to Jose Puig: AFFIRMED in part; REVERSED i n part; REMANDED

for resentencing.
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