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EDITH H JONES, G rcuit Judge:

Appel lants Francisca Castillo Castro ("Francisca"),
Rem di os Mendez ("Mendez"), Johnny Lee Carey ("Carey"), Carm ne
Gsuna (" Gsuna"), and Lionel Buitron ("Buitron") were convicted by
ajury of conspiracy to possess withintent to distribute heroinin
violation of 21 U.S.C. 88 841(a)(1), 841(b)(1)(B), and 846 and/or
aiding and abetting the distribution of heroin in violation of 21
U S.C 88 841(a)(1) and 841(b)(1)(C, and 18 U S.C. & 2. They
appeal their convictions on various grounds. Finding no reversible

error, we affirm



DI SCUSSI ON

Reynal do Cantu-Castro ("Ray Castro" or "Ray") owned and
operated, with the assi stance of several famly nenbers, the Castro
Body Shop in Bryan/ Col |l ege Station, Texas. Ray Castro lived in an
apartnent | ocated above the body shop. H s ex-wfe, Francisca
lived in atrailer a few doors away. They had been married for 47
years before getting divorced. In addition to doing legitimte
body shop work, Ray Castro ran a heroin distribution operation. He
had several people -- famly nenbers and non-famly nenbers
alike -- assisting himw th the operation of his heroin business.

Several individuals, including Ray, his son Angel Castro
("Angel "), and the appellants, were arrested and charged wth
various offenses relating to the heroin operation. |n exchange for
nore | eni ent sentences, Ray and Angel pled guilty and testified at
the joint trial of six of their co-indictees. At their joint
trial, one of the defendants was found not guilty by the jury. The
other five defendants, the appellants in this appeal, were found
guilty of conspiracy to possess with intent to distribute heroin
and/ or aiding and abetting the distribution of heroin.

A.  Sufficiency of Evidence

Franci sca, Mendez, Osuna, and Buitron claim that there
was insufficient evidence to support their convictions. I n
reviewi ng challenges to sufficiency of the evidence, this court
views the evidence in the |ight nost favorable to the jury verdi ct
and affirms if a rational trier of fact could have found that the

governnent proved all essential elenents of the crine beyond a



reasonabl e doubt. See United States v. Ruiz, 987 F.2d 243, 259

(5th Gr. 1993). Al inferences and credibility determ nations are
to be resolved in favor of the jury's verdict. See id. To support
a conviction of conspiracy with intent to distribute heroin, the
prosecution mnust show beyond a reasonable doubt that (1) a
conspiracy existed, (2) the defendant knew of the conspiracy, and

(3) the defendant voluntarily joined the conspiracy. See United

States v. Sagaribay, 982 F.2d 906, 911-12 (5th Cr. 1993).

Fr anci sca Castro

The jury convicted Franci sca of conspiracy withintent to
distribute heroin. The prosecution presented testinony by Della
Espi noza, a co-indictee who pled guilty. She testified that she
woul d purchase heroin fromRay and Angel Castro. Otentines, when
she di d not have noney with which to purchase the heroin, she would
trade clothes and other property for the drug. She testified that
a lot of the property that she traded for heroin was for Francisca.
(R 14:15-17). On at | east one occasion, Francisca asked Espi noza
to get her sonme things and specifically asked her for pantyhose in
a specific size and color. After Espinoza delivered the pantyhose
to Francisca and with Francisca still present, Espinoza received
the heroin in exchange for the clothes. On a separate occasion,
Franci sca | ooked through i tens that Espi noza had brought and pi cked
out sone earrings that were exchanged for heroin. (R 14:17-18)

Rosemary Sal azar al so pled guilty in connectionwth this
case and testified for the prosecution. She often would call Ray

on the phone to arrange a drug purchase and sonetines Francisca



woul d answer. (R 15:72) If Ray was not there, Francisca would
tell Salazar that Francisca would send Ray to wherever Sal azar
wanted himto be sent. Francisca would sonetines be present when
Sal azar woul d purchase heroin from Ray, and Franci sca woul d watch
the transaction. (R 15:88) Francisca could see what was goi ng
on, and she could hear what Sal azar was asking for fromRay. (R
15: 89) On one occasion in particular, Salazar was trying to
convince Ray to give her sone heroin, but instead of paying with
nmoney, she prom sed Ray that he could go shopping for Francisca by
usi ng Sal azar's departnent store credit card. Salazar directed the
conversation to Francisca who told Sal azar what itens she wanted
from the departnent store. Franci sca then authorized Ray to go
ahead and give the heroin to Sal azar. Sal azar testified that
Franci sca then told Sal azar that she better be sure to bring her
the things that she wanted fromthe store.

This activity by Francisca constitutes nore than nere
presence at a location where crimnal activity is taking place.
Thi s evidence, when viewed in the light favorable to the verdict,
establi shes the existence of a conspiracy of which Franci sca was
know edgeabl e and in which she voluntarily participated. View ng
this evidence in the Iight nost favorable to the verdict, there was
evidence to support Francisca's conviction for conspiracy wth
intent to distribute heroin.

Rem di os Mendez

Mendez was al so convicted of conspiracy with intent to

distribute heroin. As pointed out in Mendez' briefs to this court,



Del |l a Espi noza testified that Mendez had sol d and delivered heroin
to her at l|east three tines. (R 14:26) Jenni fer Kallus, an
i nvestigator wwth the Brazos Val |l ey Narcotics Task Force, testified
that she and a confidential informant were involved in a drug
transaction with Mendez. (R 14:117-22) Kal lus also testified
that on a later occasion, she and Sergeant |nvestigator Robert
Rhynsburger were involved in a drug transaction with Mendez. (R
14: 124) Rhynsburger testified that Mendez was present during
several heroin purchases. (R 16:71, 77) Mendez al so observed
Rhynsbur ger wei ghing the heroin before purchasing it. (R 16:82-
83) Al t hough Mendez argues that this evidence indicates that
Mendez was nerely present at a place where drug activity was bei ng
conducted, we find this contention to be unsupported in the
evi dence when viewed in the light nost favorable to the verdict.
This evidence is sufficient to affirm Mendez's conviction for
conspiracy with intent to distribute heroin.

Carm ne Gsuna

Gsuna was convicted of aiding and abetting the
distribution of heroin as well as conspiracy to possess with intent
to distribute heroin. She conplains only of the sufficiency of the
evi dence regardi ng her conviction for conspiracy. As Osuna points
out in her brief to this court, Ray Castro, the admtted | eader of
this conspiracy, testified that he was the |eader of the heroin
operation and had once accepted delivery of at |east a gram of
heroin from GOsuna. (R 13:52) Gsuna was present on several

occasi ons when Ray bought heroin from Gsuna's husband, Herm nio.



Mor eover, Rose Sal azar testified that she travel ed to Houston with
an undercover agent to purchase heroin wth governnent funds from
Gsuna. Osuna had sold Sal azar heroin that Osuna kept in her house
stashed in a coke can. (R 15:67-68). Oficer Jose Mira was the
officer who arrested Gsuna. He testified that Osuna told him
after being advised of her rights, that she was involved in the
distribution of heroin along with her husband. (R 14:235).

Thi s evidence, when taken in the |ight nost favorable to
t he prosecution, indicates that there was a conspiracy of which she
had know edge and in which she voluntarily participated. Rational
jurors could have found beyond a reasonabl e doubt that Osuna was
involved in a conspiracy with intent to distribute heroin.

Li onel Buitron

Buitron was convicted of conspiracy to possess wth
intent to distribute heroin. Ray Castro testified that on one
occasi on, he purchased heroin fromBuitron which Ray, in turn, sold
to others. (R 13:49) Additionally, R chard Stewart of the Texas
Departnent of Public Safety Narcotics Service testified that the
authorities had received information that an unknown man woul d be
at a particular location on a certain day to call and arrange a
nmeeting with Ray Castro. On August 8, 1991 while under
surveillance, Buitron, after making the call to Ray, was followed
to a trailer house in Bryan, Texas where he net Ray. (R 14:224)
Shortly after leaving the neeting with Ray, the authorities
arrested Buitron and confiscated approximtely $2,041 from him

$1,900 of which was nmarked noney that was traced to two heroin



purchases that governnment authorities had made from Ray Castro in
June or July of 1991. (R 14:222-23) This evidence, taken in the
light nost favorable to the verdict, is sufficient to establish
that Buitron was guilty of conspiracy to possess with intent to
di stribute heroin.
B. Expert Psychiatric Testinony

Johnny Lee Carey conplains that the district court erred
in denying his request to present expert testinony regarding his
state of mnd at the tine of the offense, and, as a result, he was
unable to present expert psychiatric testinony concerning his
physi ol ogi cal inpairnment, brain damage, and the psychol ogi cal and
physi ol ogi cal effects of drug addiction.

Fed. R Cim P. 12.2 requires that the defendant notify
the governnment in witing of any intention to introduce expert

testinony relating to a nental disease, defect, or any ot her nental

condition of the defendant bearing upon the issue of guilt. See
Fed. R Cim P. 12.2(b). |If the defendant fails to conply with
this requirenent, "the court may exclude the testinony of any

expert witness offered by the defendant on the issue of the
defendant's guilt." Fed. R Cim P. 12.2(d).

Carey concedes that he did not tinely file his request
because he was unaware of the proposed testinony of a co-defendant
until after the deadline had passed. The district court denied his
nmotion based on Fed. R Crim P. 12.2(b). The district court did

not abuse its discretion in denying Carey's request to provide



expert testinony because Carey failed to conply with the notice
requi renents of the Federal Rules of Crimnal Procedure.
C. Psychol ogi cal Exam nation

Carey al so conplains that the district court abused its
di scretion in denying his request for a psychol ogi cal exam nati on.
The Crimnal Justice Act, 18 U S C. 8 3006A(e), provides that a
"person who is financially unable to obtain investigative, expert,
or ot her services necessary for adequate representation” nay obtain
such services after denponstrating in an ex parte proceedi ng that
the services are necessary. See 18 U S. C. 8 3006A(e) (West Supp.
1993). The services of a psychiatric expert are necessary for
adequate representation within this provision only when the
defendant's sanity at the tine of the offense is truly at issue.

See United States v. Wllians, 998 F.2d 258, 264 (1993); WIllians

v. Collins, 989 F.2d 841, 845 (1993). The defendant is required to
make a "showing that his sanity was likely to be a significant
factor at trial, such that the denial of a nental exam nation

anounted to a denial of due process under Ake v. lahomm, [470

US 68 105 S. C. 1087 (1985)], or an abuse of discretion under
18 U.S.C. §8 3006A." WIllians, 998 F.2d at 264 (footnotes omtted).

Carey argues that his defense of insanity woul d have been
based on his heroin addiction and the fact that he had previously
been confined to a nental institution. These reasons are
insufficient to put his sanity at the tinme of the offense into
issue at trial. Evidence of heroin addiction is insufficient to

show that a defendant's sanity would be a significant factor at



trial. See Volanty v. Lynaugh, 874 F.2d 243, 247 (5th G r. 1989)

(holding that drug addiction alone is insufficient to nmake the
defendant's sanity a significant factor at trial under Ake).
Mor eover, evidence of drug addiction, even when coupled wth past
confinement in a nental institution, is still insufficient to
establish the requisite factual show ng necessary to give the tri al

court reason to doubt the defendant's sanity at the tine of the

offense. See Pedrero v. WAinwight, 590 F.2d 1383, 1391-92 (5th

Cr. 1979).

Carey never provided the district court wth any
evi dence, aside fromhis drug addiction, to support his request for
psychi atric eval uation. Even when asked by the court directly,
Carey's only support for putting his sanity into i ssue was the fact
that he was a drug addict. He did not use this opportunity before
the court to argue any evidence of prior institutionalization. (R
17:7-8) Therefore, the district court did not abuse its discretion
i n denying Carey's request for psychol ogi cal exam nation, and such
denial did not violate Carey's due process rights under Ake.

D. Mdttion to Sever

Franci sca Castro clains that the district court abused
its discretion in failing to grant her notion to sever her case
fromthat of her co-defendants. As stated earlier, Francisca's ex-
husband, Ray Castro, and her son Angel pled guilty and testified at
the trial of Francisca and five other co-indictees. As part of
their plea arrangenent, neither was required to testify against

Franci sca, and neither did so. Francisca now conplains that she



was prejudi ced because the jury could have thought that Ray and
Angel were "protecting" her. She clains that she was prejudiced
because having no duty to take the stand in her own defense, her
counsel was forced to ask questions of her relatives as to her
i nvol venent .

Denial of a notion for severance is evaluated for an

abuse of discretion. See Zafiro v. United States, u. S

113 S.Ct. 933, 937 (1993); United States v. Branch, 989 F.2d 752,

756 (5th Gr. 1993). Broad discretionis given to district courts
to exam ne notions for severance nmade by crim nal defendants. See
Branch, 989 F.2d at 756. Where defendants have been properly
joined for trial, "a severance is warranted only to avert 'serious
risk that a joint trial would conprom se a specific trial right of
one of the defendants or prevent the jury from making reliable
judgnents about guilt or innocence.'" |d. (quoting Zafiro, 113
S.Ct. at 938.) Any prejudice that exists can generally be cured
through jury instructions. See id.

Francisca and the other defendants were indicted
together. Not only did Ray and Angel testify at trial that they
had a deal with the governnent that they would not testify agai nst
Franci sca, but the district court instructed the jury:

[ T]he case of each defendant should be considered

separately and individually. The fact that you may fi nd

one or nore of the defendants guilty or not guilty of any
of the crines charged should not control your verdict as
to any other crinme or any ot her defendant. You nust give
separate consideration to the evidence as to each

def endant .

(R 18:135)
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Franci sca was not prejudiced by being tried with her co-
def endants. Moreover, any prejudi ce was cured by testinony and t he
court's instruction to the jury. The district court did not abuse
its discretion in denying Francisca's notion for severance.

E. Modtion for Continuance

Mendez argues that the district court abused its
di scretion by denying her notion for continuance. Mendez cl ains
that on the first day of trial, she was notified for the first tinme
that a wtness who had earlier pled guilty to involvenent in this
heroin operation planned to testify that Mendez had intentionally
and knowi ngly received stolen property in return for heroin.
Counsel for Mendez noved for continuance based on surprise and
undue delay in order to prepare for that testinony. Both parties
agree that the governnent was under no duty to disclose a summary
of this witness's probable testinony prior to or during trial.

This court wll reverse a district court's decision
denyi ng a defendant's notion for conti nuance only when the district
court has abused its discretion and the defendant can establish

that he suffered serious prejudice. See United States v. Brito-

Her nandez, 996 F.2d 80, 83 (5th Cr. 1993). Mendez has not
indicated the ways in which she was seriously prejudiced by not
recei ving a continuance, aside fromclaimng that she was surpri sed
and did not have the opportunity to adequately prepare her case.
W fail to see how the district court abused its discretion.
Moreover, a thorough review of the record indicates that the

district court did not abuse its discretion in such a way as to
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cause serious prejudice to Mendez. W affirmthe district court's
deni al of continuance.
VI1. Concl usion
Finding no reversible error, we AFFIRM the decision of

the district court.
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