United States Court of Appeals,
Fifth Grcuit.
No. 91-6070.

Charles E. Gene SM TH and Joan Smith, et al., Plaintiffs-
Appel | ant s,

V.

AMERI CA VEST AIRLINES, INC. and Conni e Lynn Weaver, Defendants-
Appel | ees.

Feb. 15, 1995.

Appeal from the United States District Court for the Southern
District of Texas.

Before POLITZ, Chief Judge, GARWOCOD, JOLLY, HI G3 NBOTHAM DAVI S,
JONES, SM TH, DUHE, W ENER, BARKSDALE, EM LIO M GARZA, DeMOSS,
BENAVI DES, STEWART and PARKER, Circuit Judges.

EDITH H JONES, G rcuit Judge:

This appeal presents the question whether 49 U S. C App. 8§
1305(a) (1), the express preenption section of the Airline
Deregul ati on Act of 1978, preenpts a state | awclaimfor negligence
and gross negligence relating to the airline's alleged failure to
prevent a would-be hijacker from boarding an airplane as a
passenger. The district court, relying on our then-binding
precedent, held that the plaintiffs' causes of action were
preenpted and dism ssed the conplaint. Qur analysis of the
preenptive scope of § 1305(a)(1) has significantly changed in the
conpani on en banc case Hodges v. Delta Airlines, Inc., No. 91-6037,
--- F.3d ---- (5th Cr.1995), decided today. Review ng this case
in light of Hodges, we reverse the dism ssal.

| . BACKGROUND
On January 16, 1990, Anerica West flight 727 was hijacked en
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route to Las Vegas from Houston. The hijacker forced the pilot to
and the aircraft in Austin, Texas, so that it could be refuel ed
and flown to Cuba. At the Austin airport, police overpowered the
hi j acker and placed hi munder arrest.

Passengers on the airplane brought a lawsuit in state court
agai nst Anmerica Wst and Connie Lynn Waver claimng that the
def endants were negligent in permtting the hijacker to board the
aircraft. The defendants renoved the action to federal court and
pronptly noved to dism ss on the ground that the plaintiffs' state
law tort clains were preenpted by the Airline Deregul ati on Act of
1978 (ADA), 49 U.S.C App. 8§ 1301 et seq., and that no inplied cause
of action existed under the Federal Aviation Act. The district
court granted the defendants' notion and di sm ssed the conpl ai nt.
The plaintiffs appeal .?

The petition here alleges several acts or omssions of
negl i gence and gross negligence by Anerica West and Waver. These
all egations generally accuse the airline and its | ocal supervisor
of failing to warn or protect ticketed passengers agai nst hazards

whi ch were known or shoul d have been known to themby al |l ow ng Jose

The Smiths prelimnarily contend that the federal court
| acked renoval jurisdiction over this case, in which no federa
claimor cause of action appeared on the face of the well -pl eaded
conplaint and in which both they and the Anmerica West supervisor
were Texas citizens for diversity purposes. |If those were the
only salient facts relevant to diversity jurisdiction, appellants
m ght well be correct. Appellants omt to state, however, that
Anmerica West entered Chapter 11 bankruptcy protection three weeks
after the case was renoved to federal court, and America West
shortly afterward filed a notice of supplenental renoval based on
28 U.S.C. 8§ 1452 and Bankruptcy Rul e 9027. Appellants have never
contested this fully defensible basis of federal jurisdiction.
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Manuel Gonzal es- Gonzales to board Flight 727 at Houst on
Intercontinental Airport. The plaintiffs allege that America West
and Weaver negligently failed to use boarding practices stringent
enough to prevent Gonzal es-Gonzales from boarding the aircraft,
failed to train their enployees and failed to warn the passengers,
as a result of which they were endangered and i nj ured.

1. DI SCUSSI ON

In Hodges, this court analyzed congressional intent in
preenpting any state law, rule, regulation standard or other
provision "relating to rates, routes or services" of any air
carrier. Construing this language in |light of pre-existing
statutory usage, the interpretation of regul atory agenci es that had
or have jurisdiction over the airline industry, and the intent of
the ADA, this court concluded that "services" include:

El enents of the air carrier service bargain ... itens such as

ti cketing, boarding procedures, provision of food and dri nk,

and baggage handling, in addition to the transportation

itself.
Hodges, --- F.3d at ----. This court also reiterated its hol di ng
in OCarroll v. American Airlines, Inc., 863 F.2d 11 (5th Gr.),
cert. denied, 490 U S 1106, 109 S. C. 3158, 104 L.Ed.2d 1021
(1989), in which a passenger's suit for wongful eviction froma
flight because of his alleged intoxication was held preenpted by 8
1305(a) (1) .

Anmerica West asserts that this case, a suit for wongful
boarding of a passenger who should have been evicted, is the
converse of O Carroll. In each case, Anerica West contends,
enforcenent of state |law clains against the carrier would "result
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in significant de facto regulation of the airlines' boarding
practices ..." Hodges, --- F.3d at ----. Consequently, the clains
asserted here by appellants are "related to" the airline's services
and woul d have the "forbidden significant effect” that conpels §
1305(a) (1) preenption. Morales v. Trans World Airlines, Inc., ---
us. ----, ----, 112 S.. 2031, 2039, 119 L.Ed.2d 157 (1992).
Appel l ants construe O Carroll as nore narrow y focusi ng on the

airline's economc regulations, while the instant case, by
contrast, seeks redress for the airline's failure to insure the
safety of its passengers. See Margolis v. United Airlines, Inc.,
811 F. Supp. 318, 321 (E. D.Mch.1993). Appel l ants contend that
lawsuits for negligent rendition of services are not preenpted by
§ 1305(a)(1).

Appl ying the Hodges franmework, it first appears that the
scope of § 1305(a)(1l) preenption will not be affected by 49
U S C App. 8 1371(q), whichrequires airlines to carry insurance to
cover personal injury arising out of the operation or maintenance
of aircraft. Neither the alleged failure of Anmerica West's ticket
agent to perceive that the hijacker was deranged when she sold him
a ticket nor appellants' other allegations of negligence are part
of the operation or maintenance of aircraft.

Appel lants' clains are thus preenpted only if they "relate

to services" within the scope of 8§ 1305(a)(1). W conclude that
they do not relate to preenpted services and that this case is not
sinply the converse of O Carroll. As explained in Hodges, 8

1305(a) (1) assured the econom c deregulation of the airlines by



rendering them immune from rate and service regulation by the
states after the demse of federal regulation. Nei t her the
| anguage nor history of the ADA inplies that Congress was
attenpting to displace state personal injury tort |aw concerning
the safety of the airline business. The Suprene Court counsels
that courts should not lightly infer in federal actions an attenpt
to preenpt traditional state police powers. California v. ARC
Anmerica Corp., 490 U. S. 93, 102, 109 S.C. 1661, 1665, 104 L. Ed. 2d
86 (1989). Under these circunstances, it is reasonable to
interpret the "service" of boarding to be |limted to economc
deci sions concerning boarding, e.g., overbooking or charter
arrangenents, and contractual decisions whether to board particul ar
ti cket ed passengers.

Consistent with this line of reasoning, O Carroll's cl ai mwas
preenpted under 8§ 1305(a)(1l). Hi s suit for wongful eviction from
a flight involved an alleged breach of the airline's duty to
transport the plaintiff. If OCarroll's judgnent had renai ned
intact, it would interfere wth the economc deregulation of
airline services by inposing a state-|law based duty to transport
ti cket ed passengers.

The Smths' claimissues froma different perspective that has
nothing to do either wth the airlines'" economc practices
regardi ng boarding or with the boarding practices that Anerica West
applied to the Smth appellants. Instead, the Smths' claimis
that the safety of their flight was jeopardized by the airline's

permtting a visibly deranged nman to board. | f appellants



ultimately recover damages, the judgnent could affect the airline's
ticket selling, training or security practices, but it would not
regul ate the econom c or contractual aspects of boarding. Any such
ef fect woul d be "too tenuous, renote or peripheral” to be preenpted
by 8 1305(a)(1). Morales, --- US at ----, 112 S.C. at 2040
(quoting Shaw v. Delta Airlines, Inc., 463 U S. 85, 100 n. 21, 103
S.C. 2890, 2901 n. 21, 77 L.Ed.2d 490 (1983)).

As this discussion intimtes, we hold that the Smths' claim
is not preenpted, but we do not accept the broadest version of
their argunent, which is that a claimfor the negligent rendition
of services by an air carrier is not preenpted. This argunent was
rejected in Mirales, which held that state |aws of general
applicability are preenpted whenever they "relate to" the subject
of federal legislation. --- US at ----, 112 S .. at 2038. The
real question, is the scope of "services" that were deregul at ed:
those services include boarding practices in their economc or
contractual dinension but not insofar as the safety of the flight
is involved.?

For these reasons, the Snmths' clains are not preenpted by §
1305(a) (1), and the case is REVERSED and REMANDED for further
pr oceedi ngs.

E. GRADY JOLLY, G rcuit Judge, specially concurring:

In this case, the majority nodifies its interpretation of the

2As in Hodges, we do not decide whet her Federal Aviation
Adm ni stration safety regul ati ons may exert sonme preenptive
effect over the Smth appellants' clains. See Hodges, --- F.3d -
---, n. 13.



ADA preenption provision announced today in Hodges v. Delta
Airlines to differentiate further between the econom c aspects and
the safety aspects of a service. | do not think this distinction
is defensible in the light of Anerican Airlines v. Wlens, 1995 W
15047, --- U.S. ----, --- S.C. ----, --- L.Ed.2d ----. Anerican
Airlines determned that the term "service" in the preenption
provi sion includes all services, both essential and unessential.
ld. at *5, --- US at ----, --- S.C. at ----. Gven that fact,
it is likely that the Suprenme Court would view the term "service"
as enconpassing clains relating to the safety as well as the
econom c or contractual aspects of a service. Nonetheless, for the
reasons stated in nmy special concurring opinionin Hodges, | concur
in the judgnent of the court.

PATRICK E. H Gd NBOTHAM Circuit Judge with whom EMLIO M
GARZA, Circuit Judge, joins dissenting:

In Hodges v. Delta Airlines, Inc., --- F.3d ----, ---- (5th
Cir.1995) (en banc), | explained that | would test the preenptive
reach of 8 1305(a)(1) of the Airline Deregulation Act of 1978 as
fol |l ows:

The first inquiry is whether the claim wth regulatory

effect, relates to "rates, routes or services." 49 U. S. C App.
8§ 1305(a)(1). |If the claimrelates to services, then it is
preenpted unless it also results from "the operation or
mai nt enance of aircraft.” ld. 8 1371(q)(1). If there is

doubt as to whether the claimresults from the operation or

mai nt enance of the aircraft, that doubt is to be resolved in

favor of the operation or nai ntenance category.

| am persuaded that the Smths' claimis preenpted. A claim
alleging that an airline negligently failed to prevent a visibly

deranged passenger, holding an otherwise valid ticket, from



boarding the aircraft relates to boarding procedures, which are
inextricably part of providing air travel services. The next
inquiry then is whether this claimresults from the operation or
mai nt enance of the aircraft. As the mpjority indicates, "[n]either
the alleged failure of Arerica West's ticket agent to perceive that
the hijacker was deranged when she sold him a ticket nor
appel lants' other allegations of negligence are part of the
operation or mai ntenance of aircraft.” For ne, the analysis ends
there, and the correct result is that the Smths' claimrelates to
services and, therefore, is preenpted.

The majority suggests that affecting an airline's ticket
selling, training, or security practices is "too tenuous, renote or
peri pheral" to be preenpted by § 1305(a)(1) and has nothing to do
wth the economc practices regarding boarding. This does not
conport with the plain neaning of the termservices, and | am not
persuaded of the relevance or force of the proffered economc
analysis. The regulatory bite of tort laws is direct. | cannot
find in the words of the statute a whol esal e exception for clains
of personal injury nor any exception for tort clains wth a
contract in the background. The state is enforcing its own
standards, policies, and duties, not the obligations of private
contract—fust as surely as Illinois was regulating an airline
service by applying its rul es agai nst fraudul ent acts to a frequent
flier mle program See Anerican Airlines, Inc. v. Wl ens, No. 93-
1286, 1995 W. 15047, --- U.S. ----, --- S.C. ----, --- L.Ed. 2d ---
- (U .S Jan. 18, 1995).



| would affirm



