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Plaintiff-appellant Larry G Bellum appeal s the decision of
the district court granting sunmary judgnent to defendant-appell ee
PCE Constructors, Inc. (PCE) on Bellunis federal claimunder the
Fam |y and Medi cal Leave Act (FMLA), 29 U . S.C. § 2601 et seq., and
on his pendent M ssissippi lawclainms for both the intentional and

negligent infliction of enotional distress. W affirm



Facts and Proceedi ngs Bel ow

PCE is in the construction industry and does work primarily
on a project-by-project basis.! Its principal place of business
i s Baton Rouge, Louisiana, though it takes on projects across
several southern states. During the tinme giving rise to the
events in this case, PCE was building a facility for Fabricated
Pipe, Inc (FPI) in Fernwood, M ssissippi. PCE was also invol ved
in helping FPI establish its pipe fabrication business.

PCE hired Bellum who had worked for PCE on a contract-basis
before, on Decenber 12, 1999 to manage a particul ar project at
the FPI site in Fernwood. PCE had a staff of 14 at its
headquarters in Baton Rouge and 41 at the FPI site. Bellum
testified in his deposition that he drove each day between his
home in Baton Rouge and Fernwood, a round-trip of about 190
mles. The distance between PCE s headquarters and FPI is

between 66.5 and 69.5 linear mles but 88.5 mles over public

'PCE argued in the district court that it is not a proper
party under Rule 17 of the Federal Rules of G vil Procedure
because it is not the successor to Constructors, Inc., which
actually enpl oyed Bell umduring the relevant period. The
district court noted in its summary judgnent order that it did
not find it necessary to reach this issue in resolving the case
in PCE's favor. In its brief before us, PCE noted that it was
not going to address the proper party argunent but asks us not to
construe this as a waiver of the objection. Like the district
court, we too are able to resolve the questions before us in
PCE' s favor, so the proper party issue is noot. Accordingly, for
t he purposes of appeal, we assune, arguendo, that PCE was
Bel l umi s enpl oyer, and hence refer to it as such.

2



r oadways. 2

On Decenber 24, 2000, Bellumtold his supervisor, Charles
G bson, that he was taking | eave fromwork to have open-heart
surgery. Bellums |ast day was Decenber 26, 2000. Bellum
contends that while he was on | eave for his heart surgery, G bson
repeatedly told both himand his wife that a job was waiting for
himat the FPI site. Following his recovery fromheart surgery,
Bellumvisited the FPI site on March 1, 2001 to investigate
returning to work. G bson apparently told himthere was no
| onger any work for himbecause Bellunis project was conpleted in
hi s absence. The two renmmined in touch over the next two weeks
di scussing work possibilities, but Bellumwas formally term nated
on March 16, 2001 w thout ever having returned to work.

On March 3, 2003, Bellumfiled the instant suit in the
district court seeking relief under the FMLA and for state | aw
clains of enotional distress. On April 5, 2004, the district
court granted sunmary judgnent to PCE on the ground that Bell um

was not an “eligi ble enployee” under the FMLA. The district

2I'n his menorandumin opposition to summary judgment, Bellum
subm tted several exhibits neasuring the |inear distance by
various scientific nethods. PCE stated that it calcul ated the
di stance over public roads using the popular website
www. mapquest.com In his brief on appeal, Bellum argues that the
driving distance between PCE s headquarters and the FPI worksite
is greater than 75 mles but |less than 80. W presune that
Bellumis neasuring the shortest possible distance over public
roads whereas PCE is neasuring the distance using the interstate
hi ghways. I n any case, Bellum does not dispute that the shortest
possi bl e di stance over the public roadways exceeds 75 m | es.
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court al so concluded that, absent a duty under the FMLA to rehire
Bellum PCE was free not to rehire himbecause M ssissippi is an
enpl oynent at-will state. It follows fromthis, the district
court reasoned, that Bellum could not succeed on his claimthat
he suffered actionable enotional distress when PCE chose not to
rehire him It is fromthis disposition that Bellum now appeal s.
Di scussi on

A St andard of Revi ew

We review a grant of summary judgnent under the sane
standard applied by the district court. Faris v. WIllians WPC |
Inc., 332 F.3d 316, 319 (5th Cr. 2003). W exam ne questions of
| aw de novo and construe disputed material facts in favor of the
non- novant. |d.

B. The FMLA

The FMLA provides, inter alia, an “eligible enployee” with
“a total of 12 workweeks of |eave during any 12-nonth period .

[ b] ecause of a serious health condition[.]” 29 US C 8§
2612(a)(1)(D). The parties do not dispute that Bellum s heart
problenms qualify as a “serious health condition.” What they do
di spute, however, is whether Bellumis an “eligible enployee.”
PCE maintains that Bellumfalls within one of two enunerated
exceptions to the definition of eligible enployee:

“any enpl oyee of an enployer who is enployed at a

wor ksite at which such enpl oyer enpl oys |ess than 50
enpl oyees if the total nunber of enpl oyees enpl oyed by



the enployer within 75 mles of that worksite is |ess
t han 50.”

29 U S.C 8 2611(2)(B)(ii). This exception applies, PCE
contends, because its headquarters, as neasured over public
roads, is nore than seventy-five mles fromthe FPI worksite.?
Bel | um counters that the exception does not apply because the

linear distance, i.e. “as the crow flies,” between FPI and the
Bat on Rouge headquarters is less than 70 m | es.

The district court resolved this controversy by consulting
29 CF.R 8 825.111(b), which states that the “75-m |l e distance
is measured by surface mles, using surface transportation over
public streets, roads, highways and waterways, by the shortest
route fromthe facility where the eligible enployee needing | eave
is enployed.” The regulation goes on to provide that the 75-mle
di stance should only be neasured as the crow flies when there is
no “avail able surface transportation between worksites.” 1d.*
The district court granted sunmary judgnent to PCE because, under
the nmethod of neasurenent set forth in the regul ation, Bellum was
not an FMLA-eligible enployee. Because the FM.LA speaks sinply of

mles, not “surface mles,” Bellumurges us to strike down 29

® The parties do not dispute that PCE enpl oyed fewer than 50
enpl oyees at the FPI worksite but nore than 50 at the FPI site
and t he Bat on Rouge headquarters conbi ned.

“29 U S.C. 8§ 2654 provides that “The Secretary of Labor
shal | prescribe such regulations as are necessary to carry out
subchapter | [29 U S.C. 88 2611-2619] of this chapter and this
subchapter [29 U S.C. 88 2651-2654] . . .”".
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C.F.R 8 825.111(b) as manifestly contrary to the plain |anguage
of 29 U.S.C. 8§ 2611(2)(B)(ii).

We review federal regulations of the sort at issue here
under the famliar Chevron doctrine. |If a statute is
unanbi guous, then the statute prevails over an inconsistent
regul ation. Chevron U S. A, Inc. v. Natural Resources Defense
Council, Inc., 104 S. C. 2778, 2781 (1984) (“If the intent of
Congress is clear, that is the end of the matter; for the court,
as well as the agency, nust give effect to the unanbi guously
expressed intent of Congress.”) (citations omtted). To
ascertain whether the statute has spoken unanbi guously to the
gquestion at issue, we avail ourselves of the traditional neans of
statutory interpretation, which include, see, e.g., Gen. Dynam cs
Land Sys., Inc. v. Odine, 124 S. C. 1236, 1248-1249 (2004), the
text itself, its history, and its purpose. Wile the 75-mle
di stance set forth in the statute is not inherently anbi guous, we
di sagree with Bellumthat the failure of Congress to stipulate a
met hod of neasuring that distance inplies that it should be
measured as the crow flies. To neasure in linear terns as Bel |l um
suggests woul d regularly conduce to absurd results and no canon
of statutory construction requires us to honor plain | anguage
when to do so would frustrate the unm stakabl e purpose of the
law. Hartford Underwriters Ins. Co. v. Union Planters Bank, N

A, 120 S. C. 1942, 1947 (2000) (stating that “when the



statute's |anguage is plain, the sole function of the courts--at
| east where the disposition required by the text is not
absurd--is to enforce it according to its terns.") (internal
quotation marks omtted) (quoting United States v. Ron Pair
Enterprises, Inc., 109 S. C. 1026, 1030 (1989) (in turn quoting
Caminetti v. United States, 37 S. . 194 (1917)); Harbert v.
Heal t hcare Services Goup, Inc., 391 F.3d 1140, 1150-1151 (10th
Cir. 2004) (stating, as one of its reasons for striking down an
FLMA regul ation, that no deference is owed to an interpretation
of the statute that nakes arbitrary distinctions).

The error in Bellum s approach may be illustrated as
foll ows. Suppose that Conpany A had its headquarters al ong the
south rimof the Grand Canyon and a branch office on the other
side only 25 mles away as the crow flies. Suppose further,
quite plausibly, that the shortest distance between the two by
public roads is 120 mles. Now, inmagine that Conpany B has its
headquarters next to a straight-line interstate highway and a
branch office 80 mles away also right along the interstate.
Under Bellum s reading of the statute, Conpany A would be bound
by the FMLA but Conpany B would not be. G ven that the purpose
of the exception at 29 U S.C. 8 2611(2)(B)(ii) is to relieve the
burden of FM.A conpliance on conpanies with w dely di spersed
operations, it would make no sense to construe the statute in a

way that subjects Conpany A but exenpts Conpany B. See Moreau v.



Air France, 356 F.3d 942, 945 (9th G r. 2004) (concl uding that
t he purpose of the exception was “to acconmopdat e enpl oyer
concerns about ‘the difficulties that an enployer m ght have in
reassi gning workers to geographically separate facilities.’”)
(quoting HR Rep. No. 102-135, pt. 1, at 37 (1991))); 29 U.S.C
2601(b) (1) & (3) (“It is the purpose of this Act to bal ance the
demands of the workplace with the needs of famlies...in a manner
that accommopdates the legitimate interests of enployers.”); see
al so Harbert, 391 F.3d at 1150 (nmaking use of a simlar
hypot hetical to illustrate an arbitrary and capri ci ous
interpretation of the FMLA). W conclude, therefore, that the
deci sion of Congress not to define a nethod of neasuring the 75-
mle distance constitutes an inplicit statutory gap the Secretary
of Labor is authorized to fill by 29 U S.C. § 2654 (see note 4,
supra).®

When Congress has left an inplicit gap such as this one, the
question before us is sinply “whether the [regulation] is based
on a perm ssible construction of the statute.” Chevron, 104 S
. at 2782. In answering this question, we consider only
whet her the regulation is arbitrary, capricious, or manifestly

contrary to the FMLA. |d. W nmay not substitute our own

®I'n concluding that Congress was silent on the appropriate
met hod of neasuring the 75-mle distance, we also reject Bellums
argunent that the Secretary of Labor was w thout authority to
issue 29 CF.R § 825.111(b).



preference for a reasonable alternative devised by the Secretary
of Labor. |d. “The Secretary’s judgnent that a particul ar
regulation fits within” the statutory framework of the FM.A “nust
be given consi derable weight.” Ragsdale v. Wl verine Wrld Wde,
Inc., 122 S. . 1155, 1160 (2002). This is the essence of what
is known as Chevron deference.

We hold that 29 CF. R 8§ 825.111(b) is entitled to

deference.® |In our view, the regul ation recognizes that the FMLA

®Bellunis reliance on Ragsdale is misplaced. |n Ragsdale,
the Supreme Court struck down an FMLA regul ation on the ground
that it had no basis in the | anguage of the FMLA and, noreover,
was fundanentally inconsistent with the renedial nature of the
statute. See, e.g., the follow ng from Ragsdal e:

“Qur deference to the Secretary, however, has inportant
limts: A regulation cannot stand if it is ‘“arbitrary,
capricious, or manifestly contrary to the statute.”’
United States v. O Hagan, supra, at 673, 117 S.C. 2199
(quoting Chevron U S. A 1Inc. v. Natural Resources

Def ense Council, Inc., 467 U S. 837, 844, 104 S. C

2778, 81 L.Ed.2d 694 (1984)).” (122 S.Ct. at 1160).

“We need not decide today whether this conclusion [of
the regul ation] accords with the text and structure of
the FMLA, or whether Congress has instead ‘spoken to
the precise question’ of notice, Chevron, supra, at
842, 104 S.&t. 2778, and so forecl osed the notice
regul ati ons. Even assum ng the additional notice
requi renent is valid, the categorical penalty the
Secretary inposes for its breach is contrary to the
Act’s renedial design.” (122 S.Ct. at 1161).

In this case, on the other hand, Congress was silent as to
the nmethod of neasuring the 75-mle distance and the regul ation
promul gated by the Secretary of Labor advances, rather than
inpairs, the FMLA's renedi al purpose. Nor is the regulation
contrary to the design of the statute.
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is concerned with the practical issue of how an enpl oyer wll be
able to staff its business when an enpl oyee takes | eave. G ven
that the overwhelmng majority of workers in this country use
surface transportation to get to work, the regulation inplenents
the statutory schene in a way that is consistent wth the intent
of Congress and germane to the chall enges enpl oyers face in
conplying with the FMLA. The Secretary’s approach has the

addi tional advantage of avoiding the sort of absurd result we
hypot hesi zed m ght prevail under Bellum s readi ng of the

statute.’

We also reject Bellums contention that his nmethod of |inear
measur enent has been w dely adopted by the federal courts.
Bel | um bases this assertion on the fact that nunmerous cases have
used the word “radius,” which by definition is a straight |ine
fromthe center of a circle to anywhere along its edge, when
di scussing the 75-m | e distance described by 29 U S.C. 8§
2611(2)(B)(ii). None of the twenty cases Bellumcites, however,
concerned the question at issue here and it is evident that the
courts were using the term“radius” in a colloquial, rather than
techni cal, sense.

" Several weeks after oral argunent and in response to a
question put to counsel by the panel about how di stances are
measured for the purposes of service of process, Bellum brought
to our attention Sprow v. Hartford Ins. Co., 594 F.2d 412 (5th
Cr. 1979). In Sprow, we concluded that neasuring “as the crow
flies” is the proper nethod for neasuring the 100-m | e distance
for service of process under what was then FED. R Qv. P. 4(f)
and is now FED. R CGv. P. 4(k)(1)(B). 594 F.2d at 417-418. 1In
comng to this conclusion, we specifically rejected the use of
road m | es because that standard |acks uniformty and sinplicity.
|d. Even assum ng arguendo that Rule 4(k)(1)(B) and 29 U S.C. §
2611(2)(B)(ii) are simlar enough to warrant conparison, it is
not necessary for us to address whether the considerations
di scussed in Sprow would lead to a better rule than the one
devi sed by the Secretary of Labor because, in a Chevron case |ike
this, the only question for us is whether the Secretary’s
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C Enotional Distress

Bel l um al so appeals the district court’s grant of summary
judgnent on his pendent state clains for the intentional and
negligent infliction of enotional distress.

Bel l um s clai munder M ssissippi common |aw for the
intentional infliction of enotional distress is subject to the
one-year statute of limtations set forth at Mss. Code Ann. 8§
15-1-35 (Rev. 1995). King v. Otasco, Inc., 861 F.2d 438, 442
(5th Gr. 1988) (making an Erie “guess” that the intentiona
infliction of enotional distress falls within the one-year
statute of limtations for intentional acts; this “guess” adopted
Wth respect to false arrest by Cty of Miund Bayou v. Johnson,
562 So. 2d 1212, 1218 (Mss. 1990)); Hervey v. Metlife Gen. Ins.
Corp. Agency Sys. of Mss., Inc., 154 F. Supp. 2d 909, 914-915
(S.D. Mss. 2001) (surveying relevant federal and state precedent
in concluding that the one-year period still applies to the
intentional infliction of enotional distress). H's cause of
action accrued no |ater than March 16, 2001 when he was
termnated as part of a reduction in force at FPI. Bellumdid
not file his conplaint until March 3, 2003, nearly two years
later. Hs claim therefore, is barred.

Rel ying on McCorkle v. MCorkle, 811 So.2d 258, 263-264

construction of the statute is permssible, not the best. Having
found that it is permssible, our inquiry is at an end.
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(Mss. App. 2001), Bellumcontends that the running of the
limtations period was tolled under M ssissippi’s continuing tort
doctrine because the effects of his termnation persist into the
present. This is without nerit and reflects a fundanent al
m sunder st andi ng of the continuing tort doctrine. Under
M ssissippi |aw, acts that take place outside the one-year
statute of limtations are actionable if, and only if, they are
directly connected to an ongoing pattern of tortious conduct and
at |l east one tortious act occurred within the one-year
limtations period. 1d. at 264. The continuing tort doctrine
does not apply when a plaintiff like Bellumsinply alleges that
“harm reverberates fromone wongful act or omssion.” Smth v.
Franklin Custodi an Funds, Inc., 726 So.2d 144, 149 (M ss. 1998).

W simlarly find Bellums claimfor the negligent
infliction of enotional distress to be without nerit.

Enmpl oynent in Mssissippi is at-wll. Levens v. Canpbell,
733 So.2d 753, 760 (M ss. 1999). The only exceptions to this
general rule are for breach of contract or unlawful intentional
acts such as term nating soneone on account of his or her race.
ld. (stating that “absent an enpl oynent contract expressly
providing to the contrary, an enpl oyee nmay be di scharged at the
enployer's will for good reason, bad reason, or no reason at all,
excepting reasons only declared legally inpermssible.”). Bellum

in effect is asking this panel to extend M ssissippi comon | aw
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by devel opi ng an exception to the at-will rule based on nere
negligence. Furthernore, in every case in which the M ssissipp
Suprene Court has permtted a plaintiff to recover for the
negligent infliction of enotional distress, the defendant has
commtted sone i ndependently wongful act or breached sone other
duty inposed by |aw or by contract. For exanple, in Universal
Life Ins. Co. v. Veasley, 610 So.2d 290, 295 (Mss. 1992), the
pol i cyhol der prevail ed on her breach of contract claimbut was
not entitled to punitive damages because the insurer did not act
intentionally in outright bad-faith. The court neverthel ess

al l oned her to recover for her enotional damages on the theory
that it was sinply unfair, though not independently tortious, for
the insurer to breach the contract but not be held liable for al
of the reasonably foreseeabl e extra-contractual consequences of
its conduct such as enotional harnms. See Sout hwest M ss. Reg'
Med. Cr. v. Lawence, 684 So.2d 1257, 1269 (M ss. 1996)
(all owi ng enotional damages in a successful breach of contract
suit); see also First Nat’'l Bank v. Langley, 314 So.2d 324, 329
(Mss. 1975) (permtting recovery for enotional distress wthout
a physical inpact for negligent breach of duty owed by bank to
agent of its custoner to receive and properly credit custoner’s
funds placed by agent in bank’s night depository and to exercise
reasonabl e care in exam ning depository for m ssing deposit).

Breach of sone other duty inposed by |law or contract, in other
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wor ds, has al ways been shown where the M ssissippi Suprene Court
has all owed recovery for the nere negligent infliction of
enotional distress. Bellum however, has not established that
PCE breached a contract, or breached any duty inposed on it by
law, or unlawfully discrimnated agai nst Bell um under the FM.A 8

This court will not use its diversity jurisdiction to
“expand state | aw beyond its presently existing boundaries.”
Rubi nstein v. Collins, 20 F.3d 160, 172 (5th Cr. 1994). That is
solely the prerogative of the courts of Mssissippi. Jackson v.
Johns-Manville Sales Corp., 781 F.2d 394, 397 (5th Gr.) (en
banc), cert. denied, 478 U S. 1022 (1986).

Bel lum therefore, is not entitled to recover under the
facts of this case for the negligent infliction of enotional
di stress.

Concl usi on
For the foregoing reasons, the judgnent of the district

court iIs

AFFI RVED.

8 I ndeed, Bellum has not shown that PCE treated himin any
manner that can fairly be described as truly extrene and
outrageous. On the contrary, the record indicates that G bson,
Bel lum s fornmer boss, stayed in touch with Bellumfor a few weeks
after Bellumwas physically able to return to work but there was
no work for himat PCE
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