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WENER, Circuit Judge:

Def endant - Appellant Alfred Bourgeois was convicted of
murdering his two-year-old daughter (“JG) and sentenced to death
under the Federal Death Penalty Act (“FDPA’). Bourgeois chall enges
his conviction and sentence on grounds that (1) the governnent
failed to charge any aggravating factors in the indictnent, (2) the
FDPA statutory-intent factor that renders a defendant with a
reckless state of mnd eligible for the death penalty violates the
Ei ght h Anendnent, (3) the district court erred when it del egated to
the Director of the Federal Bureau of Prisons supervision over

Bour geoi s’ s execution, and (4) the aggravating factors used in his



sent enci ng were vague and anbi guous.
| . FACTS AND PROCEEDI NGS
A JG s Life Before Bourgeois

JG was born to Katrina Harrison in COctober, 1999. For the
first two and one-half years of her life, JGIlived with her nother
and grandnot her in Livingston, Texas. |In April of 2002, Harrison
petitioned a local court to have JG s paternity determ ned. The
paternity test showed that Bourgeois, of LaPlace, Louisiana, was
JG s biological father. At the tine, he was married to Robin
Bourgeois, wth whom he had two children (“AB1994” and “AB2001").
Bourgeoi s al so had a child froma previous nmarri age to whose not her
he was paying child support.

In May of 2002, Bourgeois appeared in Texas for a child-
support hearing regarding JG He brought his niece to Texas with
him with the intention of telling the judge that she was his
daughter and had kidney problens in the event that the court
ordered high child support paynents. Bourgeois, however, was not
allowed to take his niece (or any other famly nenber) into the
hearing with him At the conclusion of the hearing, the court
ordered Bourgeois to pay Katrina Harrison $160 per nonth in child
support for JG The court also granted Bourgeois’s request for
visitation rights wwth JG for the ensuing seven weeks, and he took
custody of JG that afternoon. Wien JG left her nother and

grandnot her, she was in good health and free of injuries.



B. The Final Weks of JGs Life

Initially, JGlived with the Bourgeois famly at their hone in
LaPl ace, where they renmained until My 28, 2002. After that, JG
acconpanied the famly on Bourgeois’s |ong-haul trucking route
residing wth the other four in his 18-wheel tractor/trailor until
her death, approximately one nonth |ater. From the outset,
Bourgeois systematically abused and tortured his two-year-old
daughter in several ways. For exanple, Bourgeois becane fixated on
JGs toilet training. Her training potty becanme JG s primary seat
during the day, and Bourgeois even forced her to sleep on it when

they were traveling at night. Wen she had “accidents,” Bourgeois
woul d strike JG and then tell his ol der daughter, AB1994, that it
was her fault.

I n addi ti on, Bourgeois constantly beat and ot herw se assaul ted
JG He punched her in the face with enough force give her black
eyes. He whipped her with an electrical cord, and he beat her with

a belt so hard that it broke. Bourgeois hit JGin the head wwth a

pl asti c baseball bat so many tinmes that her head “was swollen |ike

a football.” Later, when he was in jail, Bourgeois |aughed to a
fellow inmate that “[t]hat f---ing baby’'s head got as big as a
wat ernmel on.” There was al so evidence that, before the Bourgeois

famly | eft LaPlace, Bourgeois had thrown JG against the wall of
the master bedroom He scratched and pulled her ears, bit her

hands, feet, and forehead, and burned the bottom of her foot with



a cigarette lighter. Bourgeois’'s wfe, Robin, and others noticed
t hat brui ses and other injuries appeared on JG s body shortly after
she cane to stay with the Bourgeois famly, and that, between the
m ddl e and end of May, JG s hands and feet had becone extrenely
cal | oused and swol | en. When others tried to clean the sores on
JG s feet, Bourgeois would stop themand jamhis dirty thunb into
t he wounds, then force JGto walk on her injured feet.

In addition to physically torturing JG Bourgeois traumati zed
her enotionally. For exanple, on one occasion, Bourgeois decided
that it was tinme for JGto learn howto swm despite her tender
years and fear of the water. Bourgeois picked up the two-year-old
and tossed her several feet in the air and into a sw nmm ng pool.
He al |l owed her to sink for several seconds before pulling her out,
then repeated the “lesson” for thirty mnutes while JG choked and
gasped for air. Simlarly, when the famly visited a California
beach on Bourgeois’s |ong-haul trucking route, he forced JGinto
t he ocean even though she was terrified of the water, hol ding her
under the water and letting the waves roll over her. By the tine
they left the beach, JG had swall owed so nuch salt water that she
had difficulty walking and was ill with a swillen stomach.

There was al so evi dence of sexual abuse. When the famly was
staying in LaPlace in My, Bourgeois slept in the master bedroom
with JG and AB1994 behind a | ocked door, while Robin slept in a
different bedroom Late that nonth, a famly friend noticed bl ood
in JGs diaper and convinced Bourgeois and Robin to take JG to
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Louisiana Child Protective Services (“CPS’) for an evaluation.
There, the exam ning physician concluded that the source of the
bl ood was external irritation to JGs genitalia. Al t hough the
doctor determ ned that the cause of the injury was i nconcl usive, he
noted that it could have been the result of vaginal trauma. The
same doctor exam ned JG after her death and found a simlar but
nore severe irritationto JGs genitalia, this tinme concluding that
the irritation was |likely caused by vaginal trauma. Furthernore,
after JG s death, rectal swabs reveal ed the presence of senen.

C. Conceal ed Abuse; Planning for JG s Death

Bourgeois actively tried to conceal the evidence of his
conti nuous abuse. For exanple, he covered JGs injured feet with
socks, nmde her wear sunglasses to hide her battered face, and
tol d people that she had beenin aterrible car accident to explain
her swol | en head.

Around the tinme that the blood appeared in JG s diaper,
Bourgeois reported to Texas CPS that JG had been abused while
living with Katrina, that Katrina was living wiwth a convicted sex
of fender, and that the house was unsuitable for a child. CPS
i nvestigated Bourgeois’s conplaint and concluded that it was not
only wuntrue, but also was nade “in bad faith.” Simlarly,
Bourgeois told friends along his trucking route that JG s nother
had negl ect ed and abused JG and t hat she had been sexual | y nol est ed

wth a finger.



Furt her nore, Bourgeois fostered the m sl eadi ng appear ance t hat
everything was fine by sending postcards to Katrina, stating that
JG was well and having fun on the trucking route/famly vacati on,

and that they had visited, inter alia, D sneyland and the Elvis

Presl ey Museum Bourgeois signed the postcards “JG” None of the
informati on on the postcards, however, was true.

In stark contrast to these postcards’ Rockwellian portrayals,
Bourgeois told little JGthat she made himwant to kill her. \When
Robi n asked hi mwhat he would do if he killed JG Bourgeois replied
unhesitatingly that he would throw her out of the truck, and they
woul d concoct a story for the police. Specifically, he said that
they woul d stop at a rest stop, where Robin woul d take the children
into the bathroom and then conme out and claim that soneone had
ki dnapped JG  Bourgeoi s added that Robin would then call 911 to
report the “kidnapping,” and the police would blanme the phantom
ki dnapper for JG s death. Simlarly, AB1994 recalled that her
father had said that if JG died, he would take her into the swanp

and | eave her there. On June 23, 2002 — four days before JG s

death —Bourgeois called his sister and said, “You get your bl ack
dress out. |I'mgoing through a lot. | don’t know what |’ m goi ng
to do.”

D. The Murder
On July 26, 2002, the Bourgeois famly stopped by their hone

in LaPlace get their mail and check on their house. Bour geoi s



found a court order directing himto renmt $519.99 in child support
to his ex-wife. During the brief visit, Bourgeois made JGwait for
themin the hot cab of the truck.

Later that afternoon, the famly continued on Bourgeois’'s
trucking route, arriving the next norning at the Corpus Christi
Naval Air Station to deliver a shipnent. Wi | e Bourgeois was
backing his truck up to the |oading dock, JG was sitting on her
training potty. When she wiggled and the potty tipped over,
Bour geoi s becane angry and started yelling at JG and spanki ng her
bare bottom He then grabbed her by her shoul ders and sl anmed the
back of her head into the front and side w ndow area around the
dashboard four tines. Meanwhi | e, war ehouse personnel who were
standing in the trailer felt shaking comng fromw thin the cab of
Bour geoi s’ s truck.

Robi n awakened shortly after this beating and imediately
noticed that JG s body was |inp, her eyes were closed, and her
heart was racing. Robin attenpted unsuccessfully to revive JG by
admnistering CPR then told Bourgeois that the child needed
energency nedical attention. Bourgeois replied that he woul d t ake
JG to the energency room after he finished unloading his truck.
Robin insisted that JG needed help imrediately, handing JG to
Bourgeois and telling himto get her help. Bour geoi s responded
that they woul d just say that JGslipped while foll owi ng AB1994 out
of the truck. Bourgeois then left the cab with JG After Robin
got dressed, she opened t he passenger-side door to exit the cab and
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there, on the ground, lay JG Robin again tried CPR while a
passer-by called 911. After that, Bourgeois canme running from
behi nd the truck, asking what happened.

When the anbulance arrived, Bourgeois and Robin told the
driver, then told both CPS workers and the FBlI agent, that JG had
fallen out of the truck. At the hospital, Dr. Noorullah Akhtar
exam ned JG and concl uded that her brain had henorrhaged and was
swol | en. The doctor ventured that JG s injuries were equivalent to
those of a person who had fallen out a car traveling on the
Interstate. Al of this occurred on June 27, 2002. The doctors
sustained JG on life support until her nother could get to the

hospital, where the baby died in her nother’s arns the next day.

E. The Post-Mrtem | nvestigation

After JGs death, Dr. Elizabeth Rouse, the nmedical exam ner,
conducted an autopsy which she described as one of the nopst
i nvol ved of her career. This, she explained, was because of the
sheer nunber and extent of the injuries to JGs body. Dr. Rouse
observed, inter alia, that JGhad (1) a bruised shoulder, (2) human
bite marks on her back and arm (3) scratch marks and injuries to
her ears, (4) |oop marks on her body consistent with an el ectri cal
cord, and (5) a circular hole a quarter of an inch deep on the
bottom of one foot. When she opened JG s torso for exam nation,

Dr. Rouse observed deep tissue bruising in every area of JG s body.



All in all, JGexhibited 25 or 26 whip nmarks, 78 healed scars, 73
to 105 nonspecific contusions, 8 pattern contusions, 9 or 10
abrasions or excoriations, 7 to 9 healing ulcerations, and 3
| acerations. On the basis of JGs injuries, Dr. Rouse concl uded
that JGwas a chronically abused or battered child. She determ ned
that the ultimte cause of death was an inpact to the head
resulting in a devastating brain injury. The |ocation of the fatal
injury was consistent with Bourgeois’s holding JG by the shoul ders
and slanm ng the right side and back of her head agai nst the w ndow
and dashboard of the truck cab.

Just under one year after JG s death, the governnent filed a
second, superseding indictnment against Bourgeois. It charged him
wth unlawfully killing JG wth preneditation and nalice
af oret hought by physically assaulting her on June 27, 2002 and
causing the injuries from which she died on June 28, 2002. The

Grand Jury’s indictnent specially charged, inter alia, the

fol |l ow ng FDPA statutory i nt ent factors: (D Bour geoi s
intentionally killed JG (2) Bourgeois intentionally inflicted
serious bodily injury that resulted in JGs death, and (3)
Bourgeoi s intentionally engaged i n an act of viol ence, know ng t hat
the act created a grave risk of death to JG and constituted
reckl ess disregard for human life, and JG died as a result of the
vi ol ent act. The indictnment also charged the follow ng FDPA
statutory aggravating factors: (1) Bourgeois comnmtted the of fense

in an especially heinous, cruel and depraved manner in that it



i nvol ved torture or serious physical abuse to JG (2) Bourgeois
commtted the of fense after substantial planning and preneditation,
and (3) JG was especially vulnerable because of her youth or
infirmty. Inits notice of intent to seek the death penalty, the
governnent |listed all the FDPA i ntent and aggravating factors from
the second, superseding indictnent, plus two non-statutory
aggravating factors: (1) On the basis of his record of violence,
Bourgeois is likely to coommt future acts of violence and pose a
threat to the lives and safety of others, and (2) JG s nurder
caused her famly severe enotional suffering and irreparabl e harm

After a two-week trial, the jury found Bourgeois guilty of
murder. The district court then conducted the sentencing hearing,
at whi ch Bourgeois presented nine mtigating factors for the jury’s
consideration. Six jurors found by a preponderance of the evidence
t hat Bourgeois was under stress fromfamly and econom c factors,
and all 12 jurors found by a preponderance of the evidence that
Bourgeoi s was driving across the country with three children and
one other adult in the cab of an 18-wheel tractor-trailer. No
juror found that Bourgeois established any of the other mtigating
factors by a preponderance of the evidence. The jury unani nously
found the above-listed FDPA intent factors and aggravating factors
beyond a reasonabl e doubt. The jury al so unaninously found the
non-statutory aggravating factors beyond a reasonable doubt.
Finally, the jury unaninously found that the aggravating factors
out wei ghed the mtigating factors, and unani nously recomended t hat
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the district court sentence Bourgeois to death, which it did.
We have jurisdiction over Bourgeois’s appeal of his judgnent
of conviction and sentence under 18 U. S. C. 88 3595, 3742(a), and 28
UsS C § 1291.
1. ANALYSI S

A St andard of Revi ew

Bour geoi s rai sed none of the constitutional challenges in the
district court that he now raises on appeal. Accordi ngly, we
reviewthemfor plain error.? Thus, we shall determ ne (1) whether
thereis an error, (2) if so, whether the error is plain, (3) if it
is, whether it affects the defendant’s substantial rights, and (4)
if so, whether it seriously affects the fairness and integrity of
the district court proceedings.?
B. Sufficiency of the Indictnent

To render a crimnal defendant eligible for the death penalty
under the FDPA, the governnent nust prove, beyond a reasonable
doubt, any one of the statutory intent factors provided in section
3591(a)(2) and any one of the statutory aggravating factors

provided in section 3592(c). Once the defendant is proved to be

U.S. v. Mranda, 248 F.3d 434, 443 (2001). Bourgeois
argues that he is entitled to a nore stringent standard of review
of the constitutional sufficiency of the indictnent, citing
Sitrone v. US., 361 U S 212 (1960). W expressly rejected the
sane argunent in U S. v. Robinson, 367 F.3d 278, 286 (5th Cr.
2004) .

°M randa, 248 F.3d at 443.
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eligible for the death penalty, the governnent nay present non-
statutory aggravating factors, such as victiminpact, to argue for
the death penalty.® The FDPA requires the governnent to file a
notice of intent to seek the death penalty, inform ng the def endant
of the factors on which the governnent intends to rely in seeking
t hat penalty.*

The FDPA does not expressly require the governnent to charge
any of the statutory factors in the indictnent. In Ring v.
Arizona, ® however, the Suprene Court held that when the finding of
an aggravating factor renders a defendant eligible for the death
penalty, it is “the functional equivalent of an elenent of a
greater offense.”® Consequently, the governnent is required by the
Si xth Amendnent to prove the aggravating factor to the jury beyond
a reasonabl e doubt.’” Although the Suprenme Court has yet to hold
that, under the Indictnment C ause of the Fifth Amendnent, the
gover nnent nust charge the aggravating factors in the indictnent,
we have interpreted Rng to apply with equal force at the

i ndi ct ment stage of the proceedings.® Accordingly, we require the

%18 U.S.C. § 3593(a).

‘1d.

5536 U.S. 584 (2002).

°Ri ng, 536 U.S. at 609.

'See id.

8Robi nson, 367 F.3d at 284.
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governnent to charge the statutory factors of the FDPA in the
indictment, and we consider the failure to do so to be
constitutional error.?®

Bourgeois contends that the governnent erred in this case
because it failed to charge the statutory and the non-statutory
aggravating factors in the indictnent. As for the statutory
aggravators, heis sinply wong: They are expressly charged in the
second, superseding indictnent. As for the non-statutory
aggravators, he is correct in stating that they were not contai ned
in the indictnent, but neither we nor any other circuit court of
appeal s has ever held that non-statutory aggravating factors nust
be set forthinthe indictnent. As the Suprenme Court’s decisionin
Ri ng and our decision in Robinson highlight, the critical issueis
whet her a factor will expose a crimnal defendant to the death
penalty. Only a factor that renders the defendant eligible for the
death penalty nust be charged in the indictnent.

Significantly, non-statutory aggravating factors do not render
a crimnal defendant eligible for the death penalty. As the

Suprene Court explained in Jones v. US., the findings of the

statutory factors of intent and aggravation specified in the FDPA

conprise the eligibility phase of death sentencing.?® As such, only

°l d.

10527 U.S. 373, 377 (1999) (explaining that the jury's
finding of the statutory intent and statutory aggravating factors
under the FDPA conprises the eligibility phase of sentencing).
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the FDPA's statutory factors expose a crimnal defendant to the
death penalty. Al one, non-statutory aggravating factors cannot
make a defendant eligible for a death sentence. This is because the
jury proceeds to consider non-statutory aggravating factors only
after the defendant is determined to be death-eligible. !
Accordingly, it was neither constitutional nor statutory error for
the non-statutory aggravating factors to be omtted from the
i ndi ctnent. 2

C. Constitutionality of FDPA Section 3591(a)(2)(D) under the
Ei ght h Anrendnent

Bour geoi s asserts that FDPA section 3591(a)(2)(D) violates the
Ei ght h Amendnent by permtting the inposition of the death penalty
on a nurderer who acts with only a reckless state of mnd. The
Ei ghth Anendnment prohibits “all punishnents which by their
excessive length or severity are greatly disproportioned to the

of fenses charged.”® Therefore, the punishnment inposed nust be

1See id. (explaining that once the defendant is death
eligible, the jury may consider non-statutory factors in making
the “selection decision,” i.e., the decision whether to recommend
a puni shnent of l[ife inprisonnent or death). See also U. S. v.
Jones, 132 F.3d 232, 240 (5th Gr. 1998) (noting that the jury
may consi der non-statutory aggravating factors only after finding
the existence of statutory aggravating factors).

12See also U.S. v. Hi ggs, 353 F.3d 281, 298 (4th Cr. 2003),
cert. denied, 125 S.C. 627 (2004) (holding that the Fifth
Amendnent does not require the governnment to charge non-statutory
aggravating factors in the indictnent because “[t]he finding of a
non-statutory aggravator alone will not support inposition of the
death penalty.”).

BEnmund v. Florida, 458 U S. 782, 788 (1982) (internal
quotations omtted).
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proportionate to a defendant’s cul pability. Significantly, in

Tison v. Arizona, the Suprene Court held that “reckless disregard

for human life inplicit in knowngly engaging in crimnal
activities known to carry a grave risk of death presents a highly
cul pable nental state... that may be taken into account in nmaking
a capital sentencing judgnent when that conduct causes its natural,
t hough al so not inevitable, lethal result.”'* In other words, the
Ei ghth Amendnent is not a per se bar to inposition of the death
penal ty when t he murderer possessed only a reckl ess state of m nd. %

When a crimnal defendant’s state of mnd was reckl ess, the
Ei ght h Amrendnent inquiry hinges on the degree of his participation
in the acts that ultimately led to the victinms death. As we

explained in US. v. Wbster, the sentencer nust examne “the

defendant’s ‘ own personal involvenent inthe crinmes.’”' Areckless
def endant who is heavily involved in acts that led to the victims
death is sufficiently culpable to be sentenced to death w t hout
violating the Eighth Anendnent.!” In contrast, under the Eighth

Amendnent, a reckl ess defendant who is only tangentially involved

14481 U. S. 137, 157-58 (1986).

5See U.S. v. Webster, 162 F.3d 308, 322 (5th G r. 1998)
(observing that the FDPA inposes the death penalty only on
defendants with sufficient culpability, including those who act
in “reckless disregard for human life”).

18] d.

"See id. See also Tison, 481 U S. at 153 (noting that “the
greater the defendant’s participation in the felony nurder, the
nmore likely he acted with reckless indifference to human life.”).
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in the acts that led to the victims death is not sufficiently
cul pable to be sentenced to death.

In this case, Bourgeois has denobnstrated sufficient
culpability to permt the inposition of the death penalty under the
Ei ght h Anendnent, even if his nens rea were only reckl ess di sregard
and not specific intent. Bourgeois was, after all, the sole
participant in the acts that directly caused JG s death, making
tangential participation a logical and l|egal inpossibility.
Bourgeois’s “reckless” state of mnd is thus sufficient to render
him eligible for the death penalty wthout inplicating the
strictures of the Eighth Arendnent. As the Suprene Court noted in
Tison, “sone nonintentional murderers may be anong the nost
dangerous and i nhumane of all —the person who tortures another
not caring whether the victimlives or dies” is anbng them?°
D. The Pl ace, Manner, and Means of Execution

Bourgeois contends that the district court erred when it
delegated to the Director of the Federal Bureau of Prisons the
power to determ ne the place, manner, and neans to be used in
carrying out his execution, because Congress did not del egate any
of its power to the judicial branch to nmake those determ nations.
Bourgeois is correct that no provision of the FDPA del egates any

such power to the Third Branch. This is of no consequence,

18Tison, 481 U.S. at 148.
¥91'd. at 157.
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however. 1In 88 3596(a) and 3597(a) of the FDPA, Congress expressly
del egated such power to the Executive Branch, specifically the
Departnent of Justice in the person of the Attorney General.
Section 3596(a) provides that when the death sentence is to be
i nposed under the FDPA, “the Attorney Ceneral shall release the
person sentenced to death to the custody of a United States
mar shal , who shal |l supervise inplenentation of the sentence in the
manner prescribed by the law of the State in which the sentence is
i nposed.” Section 3597(a) authorizes the United States marshal to
enpl oy the use of state and |l ocal officials and facilities to carry
out the execution. Accordingly, Bourgeois’'s argunent that Congress
did not delegate any power to the district court to determ ne the
nmode of carrying out a death sentence msses the mark: All that
the district court did was to acknowl edge that Congress had validly
del egated the requisite authority to the Departnent of Justice, of
whi ch the Federal Bureau of Prisons is an agency.

Furthernore, to the extent that Bourgeois challenges the
district court’s acknow edgnent of the authority of the Director of
the Federal Bureau of Prisons to determne the particulars of
Bourgeoi s’s execution, his argunent is wthout nerit. Section
3596(a) specifies that Bourgeois's execution is to take place “in

t he manner prescribed by the law of the State in which the sentence

is inposed.”?® Texas effects the death penalty “by intravenous

2018 U.S.C. § 3596(a).
17



injection of a substance or substances in a lethal quantity
sufficient to cause death wuntil such convict is dead, such
execution procedure to be determ ned and supervi sed by the Director
of the institutional division of the Texas Departnent of Crim nal
Justice.”? Here, the district court ordered that the execution be
carried out by lethal injection and acknow edged the authority of
the Attorney CGeneral, through the auspices of the Director of the
Federal Bureau of Prisons, to designate the place of execution and
the substances to conprise Bourgeois's lethal injection

Bourgeois fails to denonstrate that the district court’s order
is inconsistent with Texas law. The only difference between the
Texas law and the district court’s acknow edgnent is that the
district court recogni zed Congress’s delegation to the Departnent
of Justice when the court turned over Bourgeois to the Director of
the Federal Bureau of Prisons and not to the Director of the
Institutional Division of the Texas Departnent of Crimnal Justice.
There is nothing before us, however, to suggest that the Director
of the Federal Bureau of Prisons is not the equivalent of (1) the
Attorney GCeneral, (2) the Departnent of Justice, or (3) the
Director of the Institutional D vision of the Texas Departnment of
Crimnal Justice. Therefore, even if the district court’s
purported “del egation” of power to the Director of the Federa

Bureau of Prisons were error (which it was not), such error would

ATEX. CRM Proc. Cobe § 43.14 (Vernon 2005).
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not have been plain. Furthernore, there is nothing before us to
indicate that the difference affects Bourgeois’ s substantial
rights.
E. The Statutory and Non-Statutory Aggravating Factors
Bourgeois asserts that all five of the aggravating factors
used in his sentencing are vague and over broad. As the Eighth
Anendnent prohibits the arbitrary i nposition of the death penalty, 22
an aggravating factor nust neet two distinct thresholds to pass
constitutional nuster.?® First, the factor nust not be so broad
that it could apply to every nurderer potentially eligible for the
death penalty.? This is because an overbroad aggravator could
invite arbitrariness into the capital sentencing decision, in
viol ati on of the Ei ghth Arendnent.? Consequently, the factor “nust
performa narrowi ng function with respect to the class of persons
eligible for the death penalty and nust also ensure that capita

sent enci ng deci sions rest upon an individualized inquiry.”?2®

22Jones, 527 U.S. at 381.
2Tui laepa v. California, 512 U S. 967, 972 (1994).

241d. See also Jones, 527 U.S. at 402 (noting that an
aggravating factor is unconstitutionally overbroad if a jury
could consider it to apply to every defendant who is eligible for
the death penalty).

2°See Tuil aepa, 512 U. S. at 973 (noting that the underlying
principle in making the capital sentencing decision is that
“[t]he State nmust ensure that the process is neutral and
principled so as to guard against bias or caprice in the
sent enci ng decision.”).

2%6Jones, 527 U.S. at 381.
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Second, an aggravating factor nust have “sone ‘commobn-sense
core of neaning...that crimnal juries should be capable of
understanding.’”?” Sinply put, an aggravating factor cannot be
unconstitutionally vague. “[V]agueness reviewis quite deferenti al
...and [the Suprene Court has] found only a few factors vague.”?8
As we expl ain bel ow, none of the aggravators targeted by Bourgeois
in this appeal is either vague or overbroad. Thus, the aggravators
are valid under the Ei ghth Amendnent.

i Victimlnpact and VictimVulnerability

Bourgeois insists that the wvictim inpact and victim
vul nerabi l ity aggravators are unconstitutionally overbroad because
t hey could apply to any nmurderer.?® The Suprene Court has, however,
hel d ot herwi se. Specifically, the Court has expl ai ned that “though
the concepts of victiminpact and victimvulnerability may well be
relevant in every case, evidence of victimvulnerability and victim
inmpact in a particular case is inherently individualized.”?3°

Accordi ngly, these aggravating factors are not overbroad.

2'Tui l aepa, 512 U.S. at 973 (quoting Jurek v. Texas, 428
U S. 262, 279 (1976)).

2 d. at 973-74.

2The victiminpact aggravator states that JGs nurder
caused her famly “extrene enotional suffering, and [her] famly
has suffered severe and irreparable harm” The victim
vul nerability aggravator states that JG “was particularly
vul nerabl e due to her youth.” The vulnerability aggravator is
based on the FDPA section 3592(c)(11).

3%Jones, 527 U.S. at 401 (enphasis in original).
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Bourgeois also asserts that the victim inpact and victim
vul nerability aggravators are unconstitutionally vague. Agai n,
Bourgeois’s argunent fails. The jury could have had no difficulty
understanding that it was directed by the victiminpact aggravator
to consider the particular effect of JGs nmurder on her famly.?3!
Nei t her could the jury have had difficulty understanding that the
victimvul nerability aggravator directed it to consider whether JG
was especially vulnerable to Bourgeois’'s attack because she was
only two years old and under his care, custody, and control by
virtue of a court order.?32 The victim inpact and victim
vul nerabi lity aggravators are not unconstitutionally overbroad or
vague.

i Hei nous, Cruel, or Depraved Manner of Commtting O f ense

Bourgeois |i kew se contends that the aggravating factor that
he “commtted the offense in an especially heinous, cruel, or
depraved manner in that it involved torture and serious physica
abuse to JG is overbroad and vague. This factor is based on the

| anguage of § 3592(c)(6) of the FDPA, which we have consistently

31See id. (holding that a victiminpact aggravator was not
unconstitutionally vague because it directed the jury to
consider, inter alia, “the effect of the crinme on [the victims]
famly”).

32Gee id. at 400 (holding that a victimvul nerability
aggravator that provided that the adult victimwas especially
vul nerable to attack because of, inter alia, her slight stature
and her youth was not unconstitutionally vague because “the jury
shoul d have had no difficulty understanding that [the factor] was
designed to ask it to consider whether the victimwas especially
vul nerable to petitioner’s attack”).
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uphel d agai nst such attacks.®®* W have so held because the factor
i ndi sputably narrows the class of nmurderers who are eligible for
the death penalty and 1is sufficiently specific to pass
constitutional nuster.

ii1. Substantial Planning and Preneditation

Bourgeois also asserts that the substantial planning and
prenmedi tation aggravators are unconstitutionally overbroad and
vague. These factors are based on FDPA section 3592(c)(9), and
t hey obvi ously narrow the class of nurderers who could be eligible
for the death penalty because not every nmurder invol ves substanti al
pl anning or preneditation. Furthernore, we have explicitly held
t hat these aggravators are not unconstitutionally vague. 3

V. Fut ure Thr eat

Finally, Bourgeois urges that the future-threat aggravator —
that, based on his personal history of violence, he “is likely to
commt crimnal acts of violence in the future which would be a

continuing and serious threat to the lives and safety of others”

is unconstitutionally overbroad and vague. It is neither. It is
axiomatic that not every nurderer will pose a serious continuing
threat to society. Furthernore, like the victimvulnerability and

3¥U.S. v. Hall, 152 F.3d 381, 414 (5th GCr. 1998) (upholding
the factor against a challenge that it was both
unconstitutionally overbroad and vague), abrogated on other
grounds by U S. v. Martinez-Salazar, 528 U S. 304, 316 (2000)
(perenptory chal |l enges); Jones, 132 F.3d 232 (uphol ding the
factor against a challenge that it was unconstitutionally vague).

\\ebster, 162 F.3d at 354 n. 70.
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vi cti minpact aggravators, the future-threat aggravator used here
channeled the jury's attention to the specific facts of the case,
i.e., Bourgeois’s individual history of systematic violence.* This
factor IS i nherently i ndi vi dual i zed and t hus IS not
unconstitutionally overbroad. 36

Neither is the future-threat aggravator unconstitutionally
vague. A jury would easily understand that it is directed by this
aggravator to consider whether Bourgeois will pose a danger to

society in the future. In Jurek v. Texas, the Suprene Court

reviewed, inter alia, “whether there is a probability that the

defendant would commt crimnal acts of violence that would
constitute a continuing threat to society.”® In his concurring
opi nion, Justice Wiite concluded that the factor has “a common-
sense core of neaning and that crimnal juries should be capabl e of
understanding [it].”®® The future-threat aggravator here is

substantially simlar to the one construed in Jurek, and our

3%Cf. Jones, 527 U.S.at 401 (holding that the victiminpact
and victimvul nerability aggravators were not overbroad and
expl aini ng that “though the concepts of victiminpact and victim
vul nerability may well be relevant in every case, evidence of
victimvulnerability and victiminpact in a particular case is
i nherently individualized.”).

3See Nguyen v. Reynolds, 131 F.3d 1340, 1354 (10th Gir
1998) (holding with little discussion that the Okl ahoma future
danger ousness aggravator was not applicable to every nurderer and
therefore was not unconstitutionally overbroad).

37428 U.S. 262, 277 (1976) (Wiite, J., concurring).
%) d. at 279.
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conclusion is no different than Justice Wite’s: The factor is
constitutionally sound.
I11. CONCLUSI ON
This is not a close case. Bourgeois fails to prove that there
was any error, nmuch less plain error, in any aspect of his trial.
Bourgeoi s’s conviction and sentence are, in all respects,

AFFI RVED.
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