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GARWOOD, Circuit Judge:

Nyakundi John Omari (Qmari) petitions for review of an order
by the Board of Imm gration Appeals (BIA) affirmng the I nmgration
Judge’s order that Omari be renoved fromthe United States. W
hold that the record does not reflect that the prior conviction on
whi ch the renoval order was based was for an aggravated fel ony, and
we accordingly grant the petition for review, vacate the renoval

order, and remand to the BIA.



Facts and Proceedi ngs Bel ow

Omari is a native of Kenya who was admtted to the United
States in March 1990. In May 1998, he was convicted in M nnesota
state court for fifth degree assault against his wfe. In June
2001, he was convicted based on his guilty plea in the Eastern
District of Texas for conspiracy to commt interstate
transportation of stolen property, contrary to 18 U.S. C. 88 371 and
2314.* Specifically, Omari pleaded guilty to Count One of a two-
count indictnment nam ng himand five other naned co-conspirators as
wel | as “others known and unknown.”

Count One of the indictnent includes a description of a schene
in which one nanmed co-conspirator (Lodhi) (and others known but
unnaned) “woul d burgl ari ze travel agencies and steal blank airline
tickets,” and another named co-conspirator (Barney) would create
forged airline tickets using passenger and destination information
provi ded by several nanmed co-conspirators, including Omari, and
that those co-conspirators would sell the stolen tickets through
travel agencies that they operated. Anong the overt acts alleged
was that in My 1997, Lodhi and other wunnaned known persons
“burglarized D nension Travel and stole 3,000 blank airline

tickets.” In additionto selling stolen airline tickets, Omari was

!Conspiracy under 18 U.S.C. § 371 includes “conspir[ing] either to comit
any of fense against the United States, or to defraud the United States, or any
agency thereof in any manner or for any purpose,” where “one or nore of” those
so conspiring does “any act to effect the object of the conspiracy.” 18 U S. C
§ 371.



all eged to have travel ed using sone of the tickets. O twenty-two
overt acts in furtherance of the conspiracy alleged in Count One,
four were allegedly commtted by Omari, including three trips
al l egedly taken using stolen airline tickets and one sale of two
stolen tickets. Count One specifically charges that Omari and five
named others (and “others known and unknown”) “know ngly and
W illfully conspired to commt the following crinme against the
United States: interstate transportation of stolen, converted and
fraudul ently obtained property, in violation of Title 18, United
States Code, Section 2314.~

Count Two of the indictnment charged the substantive of fense of
interstate transportation of stolen property contrary to 18 U. S. C
§ 2314.%2 The count consists in large part of an extensive table of
airline ticket nunbers, with correspondi ng dollar values, travel
dates, and destinations. Count Two was di sm ssed as to Qmari when
he pleaded guilty to Count One.

As a result of his guilty plea, Omari was sentenced on Count

One to six nonths’ inprisonnent, three years’ probation, and

2Count two states that Omari and the other five persons naned i n count one
(and ot hers known and unknown) “did unlawfully transport, transmt and transfer,
and cause to be transported, transmitted, and transferred in interstate and
foreign conmerce, fromPlano, Texas to the places indicated bel ow, goods, wares,
and nerchandise, towit: airline tickets having an aggregate val ue of $5, 000. 00
or nore, the said defendants then and there well know ng sai d goods, wares, and
ner chandi se to have been stol en and converted, all as nore particularly set out
below. . . .” The renmainder of the count consists of the table of specific
airline tickets.



restitution of $16,366.48, for which he was jointly and severally
liable with two codefendants.?

In October 2001, the Immgration and Naturalization Service
(INS)* initiated deportation proceedi ngs against QOmari, alleging
that he was subject to renpval under 8 U . S.C. 8§ 1227(a)(2)(A) (iil)
as an alien convicted of an aggravated felony, under 8 U S.C 8§
1227(a)(2)(A)(ii) as an alien convicted of two or nore crines
i nvol ving noral turpitude, and under 8 U.S. C. § 1227(a)(2)(E) (i) as
an alien convicted of a crinme of donestic violence. |In March 2003,
the immgration judge (1J) determned that Omari was subject to
renmoval as an alien convicted of an aggravated felony, the
aggravated felony being a fraud offense as defined by 8 U S.C. 8§
1101(a)(43)(M and a conspiracy as defined by 8 USC 8§
1101(a)(43)(V).° The |J also denied Omari’s application for
cancel l ati on of renoval under 8 U.S.C. 8§ 1229b(a), determ ning that

Omari was statutorily ineligible for consideration for such relief

5 It appears fromour opinion in United States v. Onyiego, 286 F.3d 249
(5th Gir. 2002), that three of Omari’s co-defendants were convicted foll ow ng
trial of counts one and two of this same indictment, and we affirned their
convi ctions and sentences (except for a mnor nodification as to the anmount of
restitution ordered respecting one defendant). Qur opinion there reflects that
the sentence of one of these co-defendants included 115 nonths’ inprisonnent,
anot her 24 nonths, and the third ni ne nonths.

4Si nce March 2003, the deportation functions of the INS are with the Bureau
of I mmigration and Custons Enforcenent under t he Depart ment of Honel and Security.

8 U S.C. 8 1101(a)(43)(M defines “aggravated felony” as including “an
of fense that—(i) involves fraud or deceit in which the loss to the victim or
victins exceeds $10,000.” 8 U S.C. § 1101(a)(43)(U) defines an “aggravated
felony” as including “an attenpt or conspiracy to conmit an of fense described in
this paragraph.” The 1J apparently did not reach the other grounds of renoval
alleged (two or nore crines of noral turpitude or a crinme of donestic viol ence).

4



because of his aggravated felony conviction.® The |J ordered that
Orari be deported to Kenya. Omari appeal ed the decision to the
Bl A, contending that his prior conviction was not for an aggravated
felony. The BIA affirmed w thout opinion.
Di scussi on

Jurisdiction and Standard of Review

Under 8 U S.C. 8§ 1252(a)(2)(C) this court does not have
jurisdiction to review the renoval decision if Omari’s prior
conviction was an aggravated felony.’ However, we do have
jurisdiction to determne our own jurisdiction, i.e., to determ ne
whet her the conviction qualifies as an aggravated felony. Lopez-
Elias v. Reno, 209 F.3d 788, 791 & n.3 (5th Cr. 2000). Wth
respect to determ ning whether a prior conviction falls wthin a
provision of the Immgration and Nationality Act (I NA), we “accord
substantial deference to the BIA's interpretation of the |NA

itself and definitions of phrases withinit. Smalley v. Ashcroft,

6 Section 1229b(a) provides:

“(a) Cancellation of renpval for certain permanent residents

The Attorney General may cancel renoval in the case of an
alien who is inadnissible or deportable fromthe United States if
the alien —

(1) has been an alien lawfully admtted for pernmanent

residence for not less than 5 years,

(2) has resided in the United States continuously for 7
years after having been admtted in any status, and

(3) has not been convicted of any aggravated felony.”

T 8US.C 8§ 1252(a)(2)(C provides in relevant part that “no court shal
have jurisdiction to review any final order of renoval against an alien who is
renmovabl e by reason of having conmitted a crimnal offense covered in section .

1227(a)(2) (A (iii) . . . of this title,” and 8 U.S.C. § 1227(a)(2)(A) (iii)
provides that “[a]ny alien who is convicted of an aggravated felony at any tine
after adm ssion is deportable.”



354 F. 3d 332, 335-36 (5th CGr. 2003) (internal quotation omtted).
We then review de novo whether the particular statute that the
prior convictionis under falls within the relevant | NA definition.
Smal | ey, 254 F.3d at 336; Omagah v. Ashcroft, 288 F.3d 254, 258
(5th Gir. 2002).
1. | nvol ving Fraud or Deceit

For Omari to have been convi cted of an aggravated fel ony under
rel evant provisions of 8 US C § 1101(a)(43)(M and (U, his
conviction nust be for an offense “involv[ing] fraud or deceit in
which the loss to the victimor victins exceeds $10, 000," or for an
attenpt or conspiracy to commt such an offense. 8 US. C 88
1101(a)(43) (M, (V). The 1J's opinion indicates that the
i ndi ctment and judgnent for Qmari’s conspiracy conviction nade it
clear that Omari was convicted of conspiring to violate the second
par agraph of 18 U . S.C. 8§ 2314, which the 1J found to be an offense
involving fraud or deceit.?® Orari argues that the conspiracy

alleged in count one was to commt the offense denounced by the

818 U.S.C. & 2314 provides in relevant part:

“Whoever transports, transnits, or transfers in interstate or
forei gn comerce any goods, wares, nerchandise, securities or noney, of
the value of $5,000 or nore, knowing the sane to have been stolen,
converted or taken by fraud; or

Whoever, having devised or intending to devise any scheme or
artifice to defraud, or for obtaining noney or property by neans of false
or fraudulent pretenses, representations, or pronises, transports or
causes to be transported, or induces any person or persons to travel in,
or to be transported ininterstate or foreign commerce in the execution or
conceal nent of a schene or artifice to defraud that person or those
persons of noney or property having a value of $5,000 or nore; or

Shall be fined under this title or inprisoned not nmore than ten
years, or both.



first paragraph of 18 U S. C. § 2314, which does not necessarily
i nvol ve fraud or deceit, and that he did not plead guilty to a
conspiracy to violate the second paragraph of section 2314.

Al t hough neither the IJ nor the Bl A defined “fraud or deceit,”
the BIA has argued in other cases that “fraud” and “fraud and
deceit” as appearing in 8 U.S.C. § 1101(a)(43)(M should be used in
their commonly understood |egal sense. See, e.g., Valansi .
Ashcroft, 278 F.3d 203, 209 (3d Cr. 2002). Black’s Law Di ctionary
defines “fraud” as “a know ng m srepresentation of the truth or
conceal ment of a material fact to induce another to act to his or

her detrinent,” and “deceit” as “the act of intentionally giving a
fal se inpression.” BLACK S LAWDICTIONARY 413, 670 (7th ed. 1999).

In determ ning whether a prior conviction qualifies as an
aggravated felony (or neets other simlar criteria for immgration
or sentence enhancenent purposes), we enpl oy a categorical approach
in which we | ook at the statute under which the alien was convi cted
rather than at the particular underlying facts. Lopez-Elias, 209
F.3d at 791. When the aggravated fel ony provision uses “invol ves”
| anguage, we inquire whether violation of the statute necessarily
entails the “invol ved” behavior. See United States v. Mntgonery,
402 F.3d 482, 486-88 (5th Cr. 2005) (for a prior conviction to
i nvol ve a serious potential risk of physical injury, violation of

the statute convicted under nust necessarily entail a serious

potential risk of physical injury). In the case of 8 U S. C. 8§



1101(a)(43) (M, we therefore consider whether violation of 18
U S C 8 2314 necessarily entails fraud or deceit.

The first five paragraphs of 18 U S.C. 8§ 2314 set out five
alternative ways that the statute can be viol ated. The first
par agr aph descri bes vi ol ati on by “whoever transports, transmts, or
transfers in interstate or foreign conmerce any goods, wares
nmer chandi se, securities or noney, of the value of $5,6000 or nore,
knowi ng the sane to have been stol en, converted or taken by fraud.”
18 U.S.C. §8 2314. Violation of this paragraph does not necessarily
entail fraud or deceit, since the paragraph can be violated by
transporting or transferring goods known to be stolen. For
exanpl e, the goods could be transferred to soneone who knew they
were stolen, so that there woul d be no m srepresentation or deceit.
A conviction under 18 U.S.C. § 2314 is therefore not necessarily a
conviction for an offense involving fraud or deceit.

We recogni ze an exception to the categorical approach when a
statute is divisible into discrete subsections, violation of one or
nore of which would in itself nmeet the criterion at issue. See
Smal | ey, 354 F. 3d at 336; Omagah, 288 F.3d at 260; Handan v. United
States, 98 F. 3d 183, 187 (5th Cr. 1996) (all noting this exception
for the purpose of determ ning whether a conviction was for a crine
involving noral turpitude). |If the statute is divisible, we | ook
to the record of conviction to determ ne whether the conviction was

necessarily for a particular subsection of the statute that neets



the criterion (here, that of involving fraud or deceit). 1In the
case of guilty plea convictions, the Suprene Court has held that
exam nation of the record of conviction for this purpose may
i nclude consideration of the “charging docunent, witten plea
agreenent, transcript of plea colloquy, and any explicit factual
finding by the trial judge to which the defendant assented.”
Shepard v. United States, 125 S. C. 1254, 1257 (2005) (concerning
t he assessnent of a prior burglary conviction as a “violent fel ony”
for sentence enhancenent purposes). Docunents not of that kind,
i ncluding police reports and conplaint applications, may not be
consi dered. Id.

In the instant appeal, there is no plea agreenent or plea
colloquy transcript in the record of the inmgration proceedings.?®
We therefore have only the indictnent and the district court’s
judgnent to consider in determning whether Omrari necessarily
pl eaded guilty to a subsection of the statute involving fraud or
deceit. The judgnent declared Omari guilty of violating 18 U S. C
8§ 371 through “Conspiracy to Commt Interstate Transportation of
Stolen Property” as set out in Count One of the indictnent. The
judgnent therefore does not in itself indicate that Omari was

necessarily found guilty of an offense involving fraud or deceit.

°The presentence report ordered by the district court indicates that there
was a witten plea agreenent, and Qmari’s counsel stated at oral argunent that
there was al so a pl ea colloquy transcript, but neither the plea agreenment nor any
of the plea colloquy transcript were in the record before the IJ or the Bl A (nor
are they otherw se before us).



The specific crinme charged in Count One of the indictnent is
conspiracy “to commt . . . interstate transportation of stolen
converted and fraudul ently obtained property in violation of Title
18, United States Code, Section 2314.” This closely tracks the
| anguage of the first paragraph of 18 U . S.C. § 2314, whi ch does not
necessarily involve fraud or deceit, as noted above.!® The schene
as laid out inthe indictnent refers to stolen airline tickets, not
fraudul ently obtained ones, so that nothing in the indictnent
indicates that Omari pleaded guilty to transporting fraudulently
obt ai ned goods. !

The I'J concluded that Omari had been convicted of violating
t he second paragraph of 18 U . S.C. § 2314, which does describe an
of fense involving fraud (see note 8 supra). The indictnent does

not support this conclusion, however. The second paragraph of

VReference in the indictnent to “stolen, converted and fraudulently
obtai ned property,” as opposed to “stolen, converted or taken by fraud’ as
recited in the statute, does not nean that Orari was necessarily convicted of
transferring fraudulently obtained property. Indictments often allege
conjunctively elenents that are disjunctive in the corresponding statute, and
this does not require either that the government prove all of the statutorily
disjunctive elenments or that a defendant adnit to all of them when pleading
guilty. See Valansi, 278 F.3d at 216 n.10; United States v. MCann, 465 F.2d
147, 162 (5th CGir. 1972).

1f the tickets had been fraudulently obtained, Omari’s conviction for
knowi ngly transporting or transferring themm ght well have been a conviction for
an of fense involving fraud or deceit. Wether an of fense “involves” fraud is a

broader question than whether it constitutes fraud. Cf. United States v.
W nbush, 407 F.3d 703, 707-08 (5th G r. 2005) (attenpted possession of controlled
substance with intent to distribute is offense “involving . . . manufacturing,

distributing, or possessing with intent to manufacture or distribute, a
controll ed substance,” and therefore a “serious drug offense”); Richards v.
Ashcroft, 400 F.3d 125, 129-30 (2d G r. 2005) (possession of forged instrunment
with intent to defraud or deceive is offense “relating to” forgery, though not
actual forgery).

10



section 2314 refers to transport of persons rather than goods.
See, e.g., United States v. Quintanilla, 2 F.3d 1469, 1475 n.6 (7th
Cr. 1993) (noting that the second paragraph “applies only to the
interstate transportation of people, not property”); United States
v. Kelly, 569 F.2d 928, 933 (5th Cr. 1978); United States v.
Thomas, 377 F.3d 232, 236 (2d Cr. 2004). Violation of the second
paragraph “requires the devising of a schene to defraud any person
of nmoney by false representations and causing or inducing that
person to travel in interstate commerce in furtherance of that
schene.” Kelly, 569 F.2d at 933. Al t hough Orari’s selling of
airline tickets as alleged in the indictnent coul d be construed as
an inducenent of the ticket buyers to travel in interstate
comerce, the description of the crimnal schene in the indictnent
does not indicate that the scheme was intended to defraud or
deceive the ticket buyers (as opposed to the airlines), or that the
ti cket buyers were deceived as to the nature of the tickets. For
the second paragraph of section 2314 to apply, the person being
i nduced to travel nust be the person being defrauded.

Because 18 U. S. C. 8 2314 does not necessarily invol ve fraud or
deceit, the judgnent and indictnment do not indicate that Omari was

necessarily convicted of an of fense invol ving fraud or deceit, ! and

2Al t hough sone, but not all, of the “overt acts” alleged in the indictnment
do involve fraud, Omari could be guilty of conspiracy whether or not such fraud
i nvol ving overt acts were conmtted, since under 18 U. S.C. § 371 there needs be
only one overt act by one of the conspirators. QOmari’s guilty plea to Count One
t heref ore does not necessarily constitute an adnission to any particul ar one or
nore of the alleged overt acts.

11



the plea agreenent and colloquy are not a part of the record, we
must conclude that the record does not suffice to establish that

Omari was convicted of an aggravated felony under 8 U S C 8§

1101(a) (43) (M or (V).

Concl usi on

Based on the record before us, we find that Omri’s conviction
was not shown to be an offense (or a conspiracy to commt the sane)
i nvol ving fraud or deceit, and we therefore do not consi der whet her
Omari’s conviction was shown to be an offense in which the loss to
t he victinms exceeded $10, 000. For the sane reason, we do not reach
Orari’ s additional argunent, based on Nugent v. Ashcroft, 367 F.3d
162 (3d Cir. 2004), that his offense is a hybrid fraud/theft
of fense which nust satisfy the requirenents of both 8 U S C 8§
1101(a)(43)(M and 8 U.S.C. § 1101(a)(43)(Q.* Because Qmari’'s
convi ction was not shown to be one for an aggravated felony, we do
have jurisdiction over his petition for review.

The petition is GRANTED, the renoval order i s VACATED, and the
case is REMANDED to the Bl A for any further appropriate proceedi ngs

consistent with this opinion.

13 Section 1101(a)(43)(G is not net because Omari’s termof inprisonnent
for his conviction was | ess than one year.
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