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Two hearing inpaired students at Louisiana Tech University
(“the University”), Wendy Renee Bennett-Nel son and Joy Mari e Boykin
(“the appellants”), brought this action under Title Il of the
Anmericans with Disabilities Act of 1990 (“ADA’) and 8 504 of the
Rehabilitation Act of 1973. The appellants alleged that the

University denied them equal access to education by failing to



provi de educational aids and services, such as sign |anguage
interpreters and note takers, in a tinely and effective nmanner
The district court dismssed the appellants’ clains, holding that
they were barred by the imunity fromsuit in the federal courts
granted to Louisiana by the El eventh Anendnent.

On appeal, the appellants contend (1) that the University has
waived its immunity fromsuit under 8 504 of the Rehabilitation Act
by accepting federal funding; and (2) that Congress has validly
abrogated El eventh Anendnent imunity fromsuit under Title Il of
the ADA. W agree that the University, as a recipient of federal
financi al assistance, has waived its El eventh Anmendnent inmunity.
We therefore need not go further to address the abrogation issue.
Accordi ngly, we REVERSE and REMAND for further proceedings.

I

The facts of +this case are unconplicated and |argely
undi sput ed. Loui siana Tech University is a public university
governed by the Board of Supervisors for the University of
Loui siana System Although its main source of funding is the State
of Louisiana, the University also distributes approxi mately twenty-
one mlliondollars in federal financial aidto students each year.
The University’'s primary sources of federal funds are the Federal
Work Study program and the Pell Grant program

The appellants were enrolled as full-tine students at the
University. Because of their hearing inpairnents, they requested
that the University’'s Ofice of D sabled Student Services provide
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certain accomobdati ons. In particular, the appellants requested
sign |l anguage interpreters and note takers for the classes in which
they were enrolled, as well as certain study aids.

Before the district court, the appellants alleged that,

al though the University did provide the requested assistance “on
rare occasions”, it routinely failed to do so. Thus, the
appel l ants contended, the University failed to nmake reasonable
accommodations for their disabilities, as required under Title |
of the ADA and §8 504 of the Rehabilitation Act. See 42 U. S.C. 8§
12131(2); 28 C.F.R 8 42.521(a). The University responded that the
accommodations it provided were adequate, and that Louisiana's
El eventh Amendnent sovereign immunity barred the appellants’
cl ai ms.

Upon a notion by the defendants, the district court dism ssed
all of the appellants’ clains against the Louisiana Board of
Regents, the Board of Supervisors for the University of Louisiana
System the University, and the State of Louisiana (hereinafter,
collectively, “the Loui siana appell ees”), holding that these clains

wer e barred under the El eventh Anmendnent.! Specifically, the court

held (1) that Congress did not validly abrogate Louisiana's

! The district court also dism ssed the appellants’ Louisi ana
state law clains as insufficiently pled. See FeED. R CQv. P. 8(a).
Normal |y, dism ssal for failure to satisfy the requirenents of Rul e
8 is wthout prejudice, and we find nothing in the district court’s
menorandumruling to indicate that it intended ot herwi se. Thus, as
the appellants are free to reassert their state law clains on
remand, we need not deci de whether dism ssal of said clains was in
error.



sovereign immunity via either Title Il of the ADA or §8 504 of the
Rehabilitation Act; and (2) that the University had not waived its
immunity fromsuit under 8 504. This appeal foll owed.
I
The sole issue before us is whether Louisiana s Eleventh
Amendnent sovereign imunity bars the appellants’ clains under the

ADA and the Rehabilitation Act. Qur review is de novo.? Qur

inquiry begins, as always, with the text of the Anendnent.

The El event h Amendnent provides that “[t] he Judicial power of
the United States shall not be construed to extend to any suit in
| aw or equity, comrenced or prosecuted against one of the United
States by Citizens of another State, or by Citizens or Subjects of
any Foreign State.” U S. ConsT. anend. XI. As we explained in Pace

v. Bogalusa City School Board, the core function of the Amendnment

is to bar the authority of federal courts to litigate suits brought
by citizens against the states. See 403 F.3d 272, 276 (5th Gr.
2005) (en banc). Al t hough, by its express terns, the Amendnent
“bar[s] only federal jurisdiction over suits brought against one

State by citizens of another State or foreign state”,® the Suprene

2 The State noved for dismssal under FED. R CQv. P. 12(b)(6)
and 12(c). W reviewdism ssal under either rul e de novo, applying
the sane standard as the district court, and asking whether “it
appears certain that the plaintiff cannot prove any set of facts
... which would entitle her to relief”. Bonbar di er Aer ospace
Enpl oyee Welfare Benefits Plan v. Ferrer, Poirot and Wansbrough,
354 F.3d 348, 351 (5th Cr. 2003).
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Court has long held that it also precludes jurisdiction where, as
here, a citizen brings suit against her own state in federal

court.* See ldaho v. Coeur d’' Al ene Tribe of Idaho, 521 U S. 261

267-68 (citing Hans v. lLouisiana, 134 U S 1 (1890)).

There are two exceptions to the rule of sovereign imunity.
First, a state may waive its imunity by consenting to suit. See,

e.g., Coll. Savings Bank v. Florida Prepaid Postsecondary Educ.

Expense Bd., 527 U. S. 666, 670 (1999) (citing dark v. Barnard, 108

U S. 436, 447-48 (1883)). Second, Congress nmy abrogate state
sovereign imunity pursuant to the enforcenent power conferred by
8 5 of the Fourteenth Amendnent. See id. The appellants contend
that the University — and by extension, the remaining Louisiana
appel |l ees -- have waived their imunity fromsuit under 8§ 504, and
t hat Congress has validly abrogated state sovereign inmunity from
suit under Title Il of the ADA. W address these contentions in
turn.
A

The appellants first contend that the University has waived
its Eleventh Amendnment inmunity from suit under 8§ 504 of the
Rehabilitation Act by accepting federal financial assistance.
Section 504 provides that:

No otherwi se qualified individual with a
disability in the United States

4 Further, the Eleventh Anendnent protects “state agents and
state instrunentalities” as well as the states thensel ves. Regents
of Univ. of Cal. v. Doe, 519 U. S. 425, 429 (1997).
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shall, solely by reason of his or her

disability, be excl uded from the

participation in, be denied the benefits

of, or be subjected to discrimnation

under any program or activity receiving

federal financial assistance ...
29 U S.C. 8§ 794(a). A separate provision, 42 U S . C. § 2000d-7,
conditions a state’'s receipt of federal funds on its waiver of
El eventh Amendnent imunity to actions under 8§ 504.° CQur task
then, is twofold. First, we nust decide whether the University is
a “program or activity receiving federal financial assistance”
w thin the neaning of 8 504, such that the waiver condition found

in 8 2000d-7 applies. If it is, we nust determ ne whether, under

the nulti-factor test set forth in South Dakota v. Dole, 483 U S.

203 (1987), the condition represents a constitutionally permssible
exerci se of Congress’ spending power.
1

The Louisiana appellees contend, and the district court
agreed, that the University is not a “programor activity receiving
Federal financial assistance” within the neaning of 8§ 504, and
t hus, does not fall within the waiver provision of § 2000d-7. As
a prelimnary matter, we note that a “program or activity” is

defined as “all of the operations of ... a college, university, or

> 42 U S.C. 8§ 2000d-7 provides that “[a] State shall not be
i mune under the Eleventh Amendnent of the Constitution of the
United States fromsuit in Federal court for a violation of section
504 of the Rehabilitation Act of 1973 ... or the provisions of any
ot her Federal statute prohibiting discrimnation by recipients of
Federal financial assistance”.



ot her postsecondary institution, or a public system of higher
education ... any part of which is extended Federal financia

assistance”. 29 U.S.C. 8 794(b)(2)(A). Thus, the precise question

before us is whether the University — that is, any departnent or
ot her subdivision of the University -- is a recipient of federa
f unds.

The University concedes that enrolled students “receive
federal funds earmarked for educational expenses”. |In particular,
the University’s Director of Student Financial Aid testified that
the University receives “sonmewhere in the nei ghborhood of twenty-
one [to] twenty-two mllion dollars” in federal financial aid
annually. A significant portion of this aid cones fromthe Federal
Wrk Study program under which the “federal governnent
provide[s] the university a fund of federal noney that nust be
mat ched by university noney[,] which is then used [to pay] student
wor kers” .

Mor eover, approximately five mllion dollars of aid cones via
the Pell Grant program under which the federal governnment “wites
a check ... directly to Louisiana Tech University”, and funds are
“funneled through” the University “for distribution to the
student”. Because these funds are earmarked for educational
purposes, the University wll typically distribute the nopney
directly to a student’s account wth the school, where it is

appl i ed toward expenses such as tuition, roomand board, and neal s.



The crux of the University’'s argunent is that, because it is
the student who ultimately receives the above-described federa
funds, the University is not a recipient of federal aid within the
nmeaning of § 504 and 8§ 2000d-7, and thus, has not waived its
El eventh Amendnent imunity. The University’s argunent, however,
is effectively foreclosed by the Suprene Court’s holdings in Gove

Cty College v. Bell, 465 U S. 555 (1984), and U.S. Dept. of

Transportation v. Paralyzed Veterans of Anerica, 477 U.S. 597

(1986) .

In Gove Cty, the Suprene Court held that the petitioner, a

private college, was a recipient of federal funds within the
nmeaning of 8§ 901(a) of Title 11X & whhich prohibits sex
discrimnation in “any education program or activity receiving
Federal financial assistance”. 1In so holding, the Court observed
that, although the college received no direct federal aid, “the
| anguage of 8§ 901(a) contains no hint that Congress perceived a
di fference between direct institutional assistance and aid received
by a school through its students”. 465 U S. at 564. The Court
further observed that “the econom c effect of direct and indirect
assi stance often is indistinguishable”, particularly insofar as
federal aid “effectively supplenents [a college’ s] own financi al

aid progranf. 1d. at 565.

620 U.S.C. § 1681(a).



Later, in Paral yzed Veterans of Anerica, the Court held that,

al though airlines benefitted from federal financial assistance
given to airport operators, they were not recipients of federal aid
under 8§ 504. See 477 U.S. 597. The Court distinguished Gove Gty
by noting that, in that case, “it was clear ... that Congress

i ntended reci pient was the college, not the individual students to
whomt he checks were sent fromthe Governnent”. |d. at 606-07. By

contrast, in Paralyzed Veterans of Anerica, the airport operators

were the i ntended reci pients and the airlines nerely beneficiaries.

Thus, under Gove Cty and Paralyzed Veterans of Anerica, the

rel evant question is not whether the University passes federal
funds through to students — who, it should be noted, typically
pass them back to the University in the formof tuition paynents
and ot her expenses — but whether the University is an “intended
reci pient” of the funds Congress has appropri at ed.

In this case, just as in Gove Cty, Congress has expressly

stated that one purpose of the relevant student aid provisions is
“to assist in nmaking available the benefits of postsecondary

education to eligible students ... by ..._providing assistance to

institutions of higher education”. 20 U S.C 8§ 1070(a)(5)

(enphasis added); see also 465 U S. at 566. Mor eover, the
practical effect of the federal assistance in this case is
precisely the sane: It serves to supplenent the University’'s
financial aid, thereby enhancing the University’'s ability to enrol
and educate financially needy students.
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The Louisiana appellees contend that this case is
di stingui shable fromGove Gty, insofar as it involves a different
statutory provision — 8 504 of the Rehabilitation Act, as opposed
to 8§ 901(a) of Title I X. W cannot see that such a distinction is
at all germane. The relevant portions of the two statutes are
identical -- both bar discrimnation by entities “receiving Federal
financial assistance” -- and the appellees have cited us to no
authority suggesting that Congress intended the termto carry a
different meaning in 8 504 than it does in § 901(a).’” If there is

any relevant distinction between the instant case and Gove Gty,

it is that the argunent for finding that the institution is an
“Iintended recipient” is stronger here, as the University actively
participates in both the Federal Wrk Study and Pell G ant
prograns.® By contrast, Gove City College consistently refused
state and federal financial aid, receiving it only indirectly from
students who had i ndependently sought and received Basi c Educati on
Qpportunity Grants. See 465 U. S. at 559.

In sum here, noless thanin Gove Cty, the University is an

i ntended recipient of federal financial assistance. Accordingly,

" The Suprene Court has observed that “[t]he scope of severa
other federal antidiscrimnation neasures [including §8 504 and
Title VI] is defined in nearly identical terns” to that of Title
| X. National Collegiate Athletic Ass'nv. Smth, 525 U S. 459, 466
n.3 (1999).

8 To participate in Federal Work Study and simlar prograns,
an institution nust fulfill certain conditions, such as applying,
being certified, and entering into a witten programparticipation
agreenent. See 34 C.F.R 88 673.3, 668.14.
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for that reason, it is subject to the requirenents of 8§ 504 of the
Rehabilitation Act.
2

Because the University is a recipient of federal assistance,
we rmust determ ne, based on the five-factor test set forth in Dole,
whether the waiver condition in 8 2000d-7 represents a
constitutionally perm ssible exercise of Congressional power under
t he Spendi ng C ause. W need not linger long on this question, as
it was recently addressed in our en banc decision in Pace.

I n Pace, we concl uded that a school board s recei pt of federal
education funds constituted a knowing and voluntary waiver of
sovereign immnity as to clains under § 504. See 403 F.3d at 280-
87. Specifically, we noted that the waiver |anguage of 8§ 2000d-7
was “unanbi guous”, that the condition was sufficiently related to
the federal interest in the program funded, and that it did not
rise tothe |l evel of coercion. See id. As such, we held that the
wai ver condition set forth in 8 2000d-7 is a constitutionally

perm ssi bl e exerci se of Congress’ spending power.?®

° W reject the Louisiana appellees’ suggestion that a valid
wai ver of sovereign imunity under 8 2000d-7 can occur only where
federal assistance is received “under” or “pursuant to” the
Rehabi litation Act. Nothing in the text of 8§ 504 or § 2000d-7
suggests any such limtation. To the extent that the appellees’
contention is based on sone interpretati on of the “know ng” waiver
requi renent, we find no support in Pace or any other case for the
proposition that a waiver can be “knowing” only where a single
statute provides for both the allocation of funds and the waiver
condi tion.
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W are, of course, bound by this court’s prior en banc
deci sion. Accordingly, we hold that the University — and the
remai ning Louisiana appellees — have waived their Eleventh
Amendnment i mmunity fromsuit under 8 504 of the Rehabilitation Act
and, concomtantly, that the district court erred in dismssingthe
appel l ants’ § 504 cl ai ns.

B

The appellants further contend that Congress has abrogated

Loui siana’s El eventh Amendnent sovereign inmunity from suit under

Title Il of the ADA. In Reickenbacker v. Foster, we rejected this

argunent, holding that enactnent of Title Il did not validly
abrogate states’ sovereign imunity. 274 F.3d 974 (5th CGr. 2001).

Subsequent |y, however, in Tennessee v. Lane, the Suprene Court held

that the abrogation of sovereign imunity in Title Il is a valid
exerci se of congressional power, to the extent that it “applies to
the class of cases inplicating the fundanental right of access to
courts”. 541 U. S. 509, 533-34 (2004). W have yet to decide
whet her the principle of Lane extends to cases involving other

rights or, alternatively, whether our holding in Reickenbacker

continues to control in such cases. Because Louisiana has wai ved
its sovereign immunity from actions wunder 8 504 of the
Rehabilitation Act, we need not address that question today.

As we explained in Pace, the rights and renedi es afforded
plaintiffs wunder Title 11 of the ADA are alnost entirely
duplicative of those provided under 8 504 of the Rehabilitation
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Act.1® See 403 F.3d at 287-88. The only material difference
between the two provisions lies in their respective causation

requi renents. See id. at 288 (citing Soledad v. U.S. Dept. of

Treasury, 304 F.3d 500 (5th Cr. 2002)). Section 504 of the
Rehabilitation Act provides that “[n]Jo otherwise qualified
individual with a disability inthe United States ... shall, solely

by reason of her or his disability, be excluded from the

participation in, be denied the benefits of, or be subjected to
di scrimnation under any program or activity receiving Federal
financial assistance ...”. 29 U S C 8§ 794(a) (enphasis added).
By contrast, under Title Il of the ADA “discrimnation need not be
t he sol e reason” for the exclusion of or denial of benefits to the

plaintiff. Sol edad, 304 F.3d at 503-04 (quoting Wodhouse v.

Magnolia Hosp., 92 F.3d 248, 253 (5th Gr. 1996)).

In Pace, we concluded that the different causati on
requi renents were i mmaterial where the plaintiff’s challenge was to
architectural barriers. See 403 F.3d at 288-89. The rationale
underlying this conclusion, although not expressly stated, is
straightforward. |In addition to their respective prohibitions of

di sability-based di scrim nation, bot h t he ADA  and t he

0 Title Il expressly provides that “[t]he renedies,
procedures, and rights set forth in section 794a of Title 29 [—-
i.e., 8 504 of the Rehabilitation Act —] shall be the renedies,
procedures, and rights this subchapter provides to any person
all eging discrimnation on the basis of disability in violation of
section 12132 of this title”. 42 U S. C § 12133.
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Rehabilitation Act inpose upon public entities an affirmative
obligation to make reasonable accomodations for disabled
i ndividuals.' Were a defendant fails to neet this affirmative
obligation, the cause of that failure is irrelevant. 2

In the instant case, there is no question that the conplaint
clains the University’'s failure to provide the demanded
accommodations is the sole cause of the all eged denial of benefits
tothe plaintiffs. That is to say, the plaintiffs claimthat they
were excluded fromparticipation in their classes precisely to the
extent that they were not accommopdated with interpreters or note
takers. The question here is not whether or to what extent the

plaintiffs suffer a disability under the ADA;, nor is the question

1 Title Il of the ADA requires public entities to (1) nake
“reasonabl e nodifications to rules, policies, or practices”; (2)
“renov[e] ... architectural, comunication, or transportation

barriers”; and (3) “provi[de] auxiliary aids and services”, so as
to enable disabled persons to participate in progranms or
activities. 42 U.S.C. § 12131(2). Li kew se, the regulations
i npl enenting 8 504 mandat e that “each programor facility” to which
the provision applies nust be “readily accessible and usable by
handi capped persons”. 28 C F.R § 42.521(a). Covered entities may
be required to facilitate access via the “acquisition or redesign
of equi pnent, reassignnment of services to accessible buildings,
assignnment of aids to beneficiaries, delivery of services at
alternate accessible sites, alteration of existing facilities, or
any other nethod that results in making its program or activity
accessi bl e to handi capped persons”. 1d. at 8 42.521(b).

291nlieu of such aninquiry, the court nust detern ne whether
t he request ed acconmodati on was “reasonable” — that is, whether it
woul d i npose “undue financial or adm nistrative burdens” or woul d
require a “fundanental alteration in the nature of the progrant.
See School Board of Nassau County v. Arline, 480 U S. 273, 288 n.
17 (1987) (quoting Southeastern Comunity College v. Davis, 422
U S. 397, 410, 412 (1979)).
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whet her the denial of the accommpdation to that disability was
caused solely or only in part by the ani nus of the defendants. The
question is whether the failure to accompdate the disability
violates the ADA, and the existence of a violation depends on
whet her under both the Rehabilitation Act and the ADA, the demanded
accommodation is in fact reasonable and therefore required. |If the
accommodation is required the defendants are liable sinply by
denying it. In short, causation is not the issue in the appea
present ed today. ®

Thus, having al ready hel d that soverei gn i munity does not bar
the appellants’ claim under 8 504, we need not address at this
juncture the i ssue of abrogation under Title Il of the ADA, because
the rights and renedi es under either are the sane for purposes of
this case.

11

For the foregoing reasons, we REVERSE the district court’s
dismssal of the appellants’ clains wunder 8 504 of the
Rehabilitation Act and REMAND for further proceedings not
i nconsistent with this opinion.

REVERSED and REMANDED

EDITH H JONES, G rcuit Judge, concurring:

13 While the standard of causation is not material in this
appeal, we do not foreclose the possibility that, as discovery
proceeds, it may becone a disputed issue.
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| concur in the judgnent and in the majority’s opinion. In ny

view, it woul d have been appropriate to deci de whet her Tennessee v.

Lane extends Congress’s perm ssible abrogation of state sovereign
immunity in ADA Title Il beyond its precise purview, i.e., the

fundanental right of access to the courts, and into the field of

education. Tennessee v. Lane, 541 U S. 509, 533-34 (2004). See

Pace v. Bogalusa I1SD, 403 F.3d 272, 303 (5th Gr. 2005)(Jones, J.,

concurring in part and dissenting in part).
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